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LEGISLATURE OF ONTARIO 
STANDING COMMITTEE ON REGULATIONS AND OTHER STATUTORY INSTRUMENTS 
Thursday, April 8, 1982 
The committee met at 10:09 a.m. in committee room l. 
ELECTION OF CHAIRMAN AND VICE-CHAIRMAN 


Clerk of the Committee: Honourable members, the first item 


of business is to elect a chairman. Are there any nominations? 


Mr. Hodgson: Yes. I nominate Mr. Eves as chairman. 


Clerk of the Committee: Are there any other nominations? 
There being no other nominations, I declare Mr. Eves’ elected 
chairman. 


Mr. Chairman: I Suppose the next order of business’ should 
be to elect the vice-chairman of the committee. 


Mr. Hodgson: I nominate Mr. Barlow. 


Mr. Chairman: Mrs Barlow has been nominated DY. antl e 
Hodgson. Are there any other nominations? 


Mr. Hennessy: I move that nominations be closed. 


Mr. Chairman: Mr. Hennessy has moved that nominations’ be 
closed. I declare Mr. Barlow elected vice-chairman. 


Mr. Kerrio: Are you going to make an acceptance speech? 


Mr. Chairman: Mr. Barlow probably wishes that aad 
elections were that easy. 


Mr. Kerrio: Speech. 


Mr. -Hennessy::. Vince, -are “you, goings tomstoe eFralkiands. toc..or 
not? 


Mr #eKeLrios Leave “it up, tol the Jirish. guys, “they ‘know: - how 
Pomkiii “each other. 


ORGANI ZATION 


Mr. Chairman: Basically, we are here today for an 
Organizational meeting. Some members of the committee were on 
regulations in the last session: Mr. Runciman, Mr. Barlow and Mr. 
Hennessy. I. am, of course, completely open to the committee's 
suggestion as to how you would like to proceed in the upcoming 


weeks. 


we have found in the last session that this committee almost 
demands or commands a counsel to guide it to peruse and vet the 
various regulations that are passed each session ana bring his or 
her recommendation back to the committee with respect to regulations 
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he or she sees in his or her opinion inappropriate or ultra vires or 
whatever. 


Mr. MacTavish has peen counsel for this committee for a number 
of years and previously was counsel with the Attorney Generai's 
ministry and has had plenty of experience in legislative drafting 
and regulations as a whole. If anybody has any other suggestions, 
the chaltrweis Certainly sopenmto. coem. 


Mr. Barlow?) Is Mr.2 MacTavisheis willing to take on) the job 
again this time, if so asked? 


Mr. Chairman: I believe he is, is he not, Mr. Clerk? 

Clerk of the Committee: Yes. 

Mr. <€hnatlemans Bhate irs correct. 

Mr... K6nr lO s*aUS tee eee SSanG merm@metliinks that @t «is probably 
very much to our advantage to have someone who has had _ the 
experlence “and ~whomis Noltw starting, ase it’ were, “from scratch. 7 
would be in favour of having someone who has had the experience. How 


long has he been with the committee? Has it been a while? 


Mr. Chairman: Quite a few years. He waS with the committee 
all the time Mr. Williams was the chairman of the committee. 


Mr. Kerrio: Oh, yes. 
Mr. Chairman: That waS a good four or five years. 
MY). “KEreiae a, Chink ta tsramgood way tO go. 


Mr. Barlow: Am I not right when I say he has been chairman 
as long as themcommittcestias been invexistence? Is that right? 


Mr Chairman: I think he was one OF the Original 
proponents of the committee. 


Mrs “Keretos  ) wouladelike to make that» motion. 
Mr . “HOdGS6N ssl awittlececond 1c. 


Mr; Chairman: Mr. Kerrio has made the motion that mr. 
MacTavish be--sorry? Ms. Bryden. 


MS Bryden: sMiees Chalrmian,.)— ateenewyetow:this committee, 1 
have never sat on it before. I would just like to inquire, does the 
counsel receive extra remuneration for this position or is it Parke 
OL ite 


Mr.° Chairman: He is not an employee of the provincial 
government per se. He is employed at a rate. That was the next thing 
I waS GOIndSto Dring Up. iie Plast session =the hourly rate generally 
for counsel employed was $85 an hour. 


Ms. Bryden: I am sorry, Ie aid not hear what firm Mr. 


MacTavish is with. 


= 


. Mires Chacvemanvechew ister awithe.any firms ‘anyeslonger.: He rs 
just an inaepenaent solicitor who has a wide-ranging background in 
legislative drafting and regulations. 


Mr. Kerrio has made the motion that we appoint Mr. Lachlan 
MacTavish, OC, to be retained as counsel for this committee for the 
upcoming session at an hourly rate of $85. Is the committee in 
favour of the motion? 


Motion agreed to. 
Mr« Chairman: Is Mr. MacTavish,around, Mr.. Clerk? 
Mr. Barlow: He iS probably outside the aoor. 


Mr. Chairman: Just to bring you up to date on what this 
committee did during the last session, there were several old 
problems with respect to regulations that the committee cleaned up 
actually during the last session. We never got to the biggest 
problem, which was a favourite of Donald MacDonald, and that is the 
subject of notice and comment with respect to regulations. 


In some jurisdictions, namely, the United “States and 
Australia, notice and comment is a way of life. That really means 
that there is publication of a draft regulation. The public! has an 
opportunity to come in and voice TCS, cobjection ito; “anys "proposed 
regulation before the regulation is implemented by the government. 
This experience has been tried in many other . jurisdictions, 
including the United Kingdom, without much success. 


The problem with the notice and comment system, although at 
first glance it would appear to be a much more open way of doing 
business, is that because there are so many objectors and so many 
public forums, regulations become almost meaningless, aS many 
jurisdictions have found, in that there .is sa. List .cf--exceptions 
Attached to each regulation which virtually exempt any meaningful 
impact of the regulation at aie. 


It is a subject that the Canadian government has been looking 
at. for the last .severalsivears...It is,one that this government has 
brought up and put on the back burner many times over a number of 
years, and it is one that the last committee felt once and for all 
should be--maybe not for all--dealt Withie olhelt vy, o bOOKed paat, 
examined and maybe something should be done Wit. Lt. 


Excuse me, members of the committee, this is Mr. MacTavish for 
those of you who are not familiar with him. .I -have just been 
informed by the committee that you have been retained, provided you 
are willing of course, as counsel for the committee for the upcoming 
session. 


Mr. MacTavish: Thank you very much. 


Mr. Chairman: We have just got to the *# point ywhere-sh. was 
bringing up what the committee did during the last session and what 
the last committee was going to propose to Go" during “this ‘session. 
Of course it is entirely up to the members of this committee what 
avenue they wish to pursue in the upcoming session. 


- 


Ms. Bryden: On the subject of notice and comment, I am 
very glad that the committee has it even on the back burner because 
it is a subject in which I am very much interested. Particularly 
when I was Environment critic, it was brought up frequently that a 
very important way of getting consent to environmental regulations 
waS to have opportunities to review them before they became 
official. Theremare a Pot of other arguments in favour of it as well. 


I notice you say that it has been tried in other jurisdictions 
without much success. 


Mr. Chalemaoas that’ is" my opinion. 


MS. Bryden: Yes. I think we should perhaps examine some of 
the recent literature in the area. In some other jurisdictions I am 
Sure there are articles written in law or environmental journals and 
places like that that might indicate what the actual measure of 
success 1S. 


you mentioned other jurisdictions, but the federal government 
in Canada has been doing this in the environmental field for at 
least a year or two and it iS now routine to have notice and comment 
on their regulations. I think we should look at their experience, 
however short it may be in that field, and perhaps ask them for a 
report on their experience. There may be some other ministries in-- 


Mr. Hodgson: They have it in uSe in Australia too. I think 
we should go down and look at it and see how it is working. 


Mr. Chairman: A very good suggestion, Mr. Hodgson. 

Ms. Bryden: I am sorry, I had not finished. 

Mr... Hodgsom<s @Mr.  Chairnian, “f= Oopenca’= up “this* > morning~ eo 
debate what program we are here to organize. I thought the meeting 
here wasS to organize. 

Mr. Chairman: We have organized as far as electing the 
chairman and vice-chairman and appointing the counsel for the 
upcoming session go. We have accomplished those things. I just 
wanted to get a little bit of feeling, without going on too long, as 
to what the membership would like to put on the agenda for the 
upcoming SESsion. Thate2oeal.. 


Ms... Bryden: I “had “not finished. =f assumed yours wasr a 
point, of ‘order: 


Mri yChaleman: (SOLny, Ms brEvyaen. 
Mr. Hennessy: That is what we are here for. 


Mr. Hodgson: I am not as used to calling points of order 
as the people across the House are. 


Mr. Chairman: Please continue. 


Ms. Bryden: AS. I say, Ev thinker tesco. cnemanea saan wii ch swe 
should ask for some research to be done for us and ger “1MeO. Ene 
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subject in some detail. I would like to put a motion that we do 
consider this subject as one of our main subjects of discussion. 
Then we can go into more detail as to how we should deal with it and 
what sort of research we should do in the field. 


Mo. #Chairman sw Thank geyou.,) iesdoenct s.necessarily.sknow, df swe 
need a motion. If the general feeling of the committee membership is 
that we want to deal with this subject and we are all in agreement, 
i think werwilivcertainiyeputed t¥ongthe ragenda: 


I would like to have Mr. MacTavish make a few cursory comments 
WLtheerespectlstoo thetisubgectupioiiesnotices. anduyscommentsisit.. 1s; amy 
understanding, however, that we did contact the federal government 
during the last session and they have not implemented notice and 
comment. In fact, they have made almost a conscious decision to put 
pcwtone thesebackwiburner> again.wethey pemay s.havexnjsome: Mactse. whose 
regulations. \ares)isubjecta=to motice»).and'».comment, «as; ,andeed.. this 
government has, with a few acts. 


me Ue Ms 


Mr. Kerrio: May I comment on that before Mr. MacTavish 
comments? 


I suppose we have talked about the advantages of having notice 
and involvement, but then that could be counterproductive in some 
instances were -youvares going. tosput a-.bill, through,.that.is.,urgent 
and important to get out there and functioning, and particularly if 
it would appear that if that bill were given adequate committee 
hearing there would be indications of what you would expect in the 
regulations. 


T am not ably thatsconvinced <thatyouncoulid, gustsgo -holus-bolus 
and take any bill and give notice and then have it drag out at that 
other stage, if you have already had it to committee and had viable 
iiputicat <that *stageo) Teewould Wilakeaito Aheazouboth; sides, eof . the 
argument: I. vamenot) totallysconvincedethaterterseinathe best, interest 
to have that much additional time to sa, bide. 


MreocChalrmanca taachinks: younsrccommentsurerecarweilrytaken. «1. eam 
sure as we explore the subject and have witnesses before us to 
testify as to their experience with notice and comment, we will 
reach a decision of our own as to whether it is overall good or bad. 


tTmight spoint.out, that, dast, session, .we.-made ,an, effort, to. have 
attendance fairly punctual and to have a quorum here for each 
session, and we were very successful. Again, I am open to committee 
members' suggestions, but we tried to limit our meetings to about an 
hour, or for sure no more than two hours every Thursday morning. We 
found that by doing that--and the subject matter can be rather dry; 
there is no doubt about it--we did retain the interest and the 
attendance of the vast majority of committee members. 


Mr. -Kerrio: The only thing that could make it interesting 


would be a change of venue. 


Mr. Chairman: We also exploreaq that possibility during the 
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last session, Mr. Kerrio, and we may well want to explore it again 
during this session. 


The point waS made, I might say, by Mr. MacDonald ana by Mr. 
Nixon of your party, ana the sentiment may weil be shared by members 
of the Conservative caucus as well, that during the last couple of 
reports that this committee has submitted to the Legislature, the 
number of regulations which we have found to be wanting in one 
respect or another has been vastly reduced. Once we deal with the 
major Subject of notice and comment and decide what we want to ao 
with that, we may well want to look at whether there is a needa for 
this committee to exist as a standing committee of the Legislature, 
especially with a membership of 12 meeting once a week. We may even 
want to consider the fact that it could be a subcommittee of another 
commattee *1i° we decvde. thatetheretiis “stiliwaimecaefior: it, ifortgia 
legislative watchdog. I just throw that out at the outset; so maybe 
we would want to look at that down the road a little bit. 


Mr. MacTavish, coulda you please give us your observations on 
notice and comment? 


Mo. MacTavish (rirrst- OL val wee Should Jike sto .thankiegyeu 
and the committee for the vote of confidence. I appreciate it and I 
hope I can meet your needs. 


As to notice and comment, certainly every effort should be 
brought too bear] to* meet=your points. efhe picture should *belputian 
balance because there are two sides to it. If the committee should 
decide to proceed with that subject, the chairman, the clerk and I 
will make every effort to bring people to you to put it in balance 
so that you may make at the end of the line an appropriate judgement. 


ii "aliswer = lO syoOur = =speech, “Merce Bryden, may eo say [that on 
Instructionss lL) shallebe very happy 9to. produce ‘for! yourmiuse whatever 
research you feel yourcan absorb. As othe chairman has. pointed= out, 
this subject has been on the back burner for some years, and over 
those years I have produced some materials and brought them to the 
attention of the then committee. 


Pehave jamneecting minmuetrospect jthatisl choked che committee, . 1 
just overdid it and the result was the members were faced with 
volumes of material. There was too much and they would not do any 
reading or very little. I would suggest that the material somehow be 
in a reduced form to avoid the possibility of having the members 
Just» throw up their hands and say, “Oh gosh, this sis too auch," 


There are, aS you suggest, a number of texts--if I may call 
them that--reports, dealing with the subject that are pretty well up 
to date, starting with Chief Justice McRuer's report. I guess that 
is 20 years ago now, but it is still very much current. Those could 
be extracted and put before you in a shape that you could read it as 
rapidly as possible in reasonable short “order? and that might be a 
good starting point. 


it. Meyemuews chaty ain waddit1on. tot chat. theater counsel Scotia 
Summarize or prepare a thumbnail sketch of the picture in other 
jurisdictions such as the US, Ottawa, Westminster, Rustraiia, etc, 
DUel Ss) Sometimes CEEricuUlLtetonce: the current picture win these other 
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Jurisdictions because the written material in the law journals and 
SO On are not quite up to date. We do not know what is going on 
Currently. However, I think a pretty reliable picture could be 
Painted with. a)o paragraph emor watwo, on each, or ws thes<impor tant 
JUL LSOICtCIONS (thateereginatne wield. 


There are people in these various other important 
Jurisdictions who are available and perhaps arrangements could be 
made, to bring..them. tos you. om te mayede that, the ~committee. would 
prefer to attend them in their local bailiwicks and thereby derive 
Greater benefit from seeing and talking to these people on their 
home ball field. 


There are a number of officials here in Ontario I feel you 
Should hear. I am assuming for the moment that you are going to 
undertake this?subject.. It ' will not ‘be anm,.easy .one.»i think, as this 
general subjecteqoes ~te wiid) besas antenesting) asic can be... Have).1 
answered your question? 


Me. -OChaAte man: Yes, I th.iskpedviouss Have. Thank, .yoOuy,y Mr. 
MacTavish. 


The clerk has handed out the last report of 1981. Next week I 
would suggest that we put on the agenda a proposed report of this 
committee, the first report for 1982. Your predecessor committee had 
Mr. MacTavish keep us quite up to date and we actually had a meeting 
in February discussing all the regulations that had been implemented 
up to the end of December 1981. Is that correct, Mr. MacTavish? 


Mr. MacTavish: Yes. 


Mr. Chairman: That report should be submitted to the 
Legislature as soon as possible. It was approved by the predecessor 
to this committee. I would think that perhaps next week we should go 
over that as our first item of business. 


Mr. MacTavish) Nase quite srightly eindicated Sthat. the, factors 
that he has just mentioned were: pointed out to the committee last 
session, and we may well want to have several witnesses attend 
before us. Indeed, we may want to attend some other jurisdictions to 
see how the system functions and works and see whether or not it has 
been successful. Perhaps we should leave that until next week. 


Mr. MacTavish has indicated to me for the newer members of the 
committee that perhaps we would want to tour the regulations office 
Here 2inuthispeplldingewer haps, forishalfiy.an Nhourg;Ormean hour one ‘day 
and. Seewnowere eeunctiens sim realitysands in practice..«<If. there-+are, no 
further suggestions, then I would entertain a motion to adjourn. 


O30) arom. 


Mr.- MacTavish: Assuming that my job will be to examine in 
detail the regulations for 1982, I would appreciate instructions to 


dao: SO. 


Mr.) Chairman: 1. thank. that, committee ,members .would .be in 
agreement that Mr. MacTavish should proceed. 
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Mr. Barlow: Do you want a formal motion? 


Mr. Hodgson: Are you talking about all the regulations and 
amendments to regulations passed in 1981? 


Mr. Chairman: What Mr. MacTavish is requesting, as ii 
understana, iS the committee's authority to commence reviewing and 
vetting the regulations starting January 1, 1982, so that he can 
keep us up to date as is possible. 


Mr. -Hodgson: I hope the rest of the members realize there 
are about 20 amendments to the regulations every week. Mr. MacTavish 
is going to review them and then we are going to review them again. 
My God, we will be here every day. 


Mr. Chairman: Noss Whatonas: occurred <Imepraccice: ire calmty 
is that there have been in the last few years anywhere from 800 to 
1,200 regulations a year or amendments to the same which are 
implemented by the government. Mr. MacTavish has the unenviable task 
of reviewing each and every one of those. He only reports to this 
committee--this has been the standard practice=-the @yones he 
considers to be ultra vires or improper for one reasons Gm ranoticr. 
Then we decide whether we-- 


Mr. Hodgson: Then why do we have three or four lawyers in 
the regulations committee doing these regulations? 


Mr. Chairman: That is what their task 1s. 


Mr. Hodgson: So they hire another lawyer to check up on 
the lawyer? 


Mr. Chairman: That is about the size-of 1t;, Mr. "Hodgson. 


MS. Bryden: Do JT take =at ‘that’ *alleeresulacionsce Uprrato 
January 1, 1982, have been reviewed by the previous committee? 


Mr." Chairman? That SysGcorrect; and®’ that aGrat taevere: tyme. 
be available for members of the committee next week and we can go 
over it. In fact; the ‘clerk “will get at ‘toi youybefore thermmeeting 
obviously. 


Mr. MacTavish: If I may interject here, Mr. Chairman, last 
year the» iwork=*of ‘vetting “the requlations7;= Tf See scan gece that 
expression, waS divided into three sections: the first four months 
of the year; the second four snonths: and the finals tour months . iat 
was just aS a matter of convenience for the committee and, in a 
sense, myself. It is quite an undertaking. In many respects it is a 
boring job. One is swamped with detail constantly, going over each 
regulation in turn with a magnifying glass. Tha@ Tseywhatee ce amounts 
LO. 


It’ ts niceto~get- rid-‘of a plece of “Pe pfecay mtice rot sLour 
months of the year and table a report in the ~HoGuse «as @ene 
committee"S opinion of what is “going on, whetnersscr not Stic 
government is staying within the guidelines or is trying to make 
regulations that are «not quite within Hts statutory aucnority fand 
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whether or not the regulations are becoming sloppy in their 
araftsmanship. Many of the guidelines are looked at and checked. 


A report, as the chairman indicated, some years ago when this 
process started indicated there were as many as 25, 30, 35 or 40 
regulations brought to the attention of the committee particularly 
and reported upon to the House for one reason or another. I think 
the watchdog aspect of this committee has served a very useful 
purpose in that the people who are concerned with the Making of 
regulations in the various ministries and agencies and in the office 
of the registrar of regulations are watching what this committee 
reports to the House very closely and they are learning from the 
process. They are improving their techniques and skills as they go 
eLOong. 


TheGseLesulta Orysthat 1s "that: ine the mrepontmitnatysyou will be 
Studying during the next week, which is the first report of this 
Gomme tree fOr this (year, IP think there “are sonly pseven that are 
questionable--I have not looked at this since February--and some of 
them are pretty thin points. If I remember correctly, four of them 
are brought to the attention of the House because their effect is 
Petopoactlve “without “any statutory . authority = for “making them 
retroactive and that is a no-no. 


I think the law is reasonably clear that a regulation cannot 
be made retroactive in its effect without clear statutory authority 
Eome.co ‘doing. “But ‘occasionally a ‘ministry, for some “reason or 
another--maybe the administrative processes get caught in a long 
holiday and the regulation in point cannot be filed when they want 
it, say, January 1 or July l--and therefore they rush it through as 
soon aS it can be put through but it is a few days late. Therefore 
it has to he made retroactive to be effective on, say, January 1 or 
tnGesrirst day of the fiscal year, April, 1, or whatever. 


boat, Kind Ob Situatson is snot. too, critical .So@ Long as it edoes 
WOumcdi cect «people's rights elt “19 cuts down -or, atfects in “any way 
anyone's rights, then that, I suggest, is a very serious matter for 
thewattention of the committee and they should draw that to the 
SacreutiOn OL "Lhe House just <as- Soon» as) they, can. But. I. think “the 
seven in question in the current report, confer benefits of one sort 
Or another--they raise this, they raise that--therefore there is no 
harm done. They are helping everybody and therefore there is not a 
enance= ini the  worlds.ol sanybodysattacking . that, stechnically ultra 
vires regulation. So everybody is happy and the world goes ahead. 


Mo. HOACGSON:) BUtelt.  ssnot Legal 
MroeMactavish: Technically 1c 1S enor. legal. 


Mr. HOGGSOn sa bute yOu, WOULd ) Have, allot of people, Gut. there 
mad if you Nad something “ready ror April 1 and you did not get it 
berore “the regulations -commitces Until April 15.7 -So “you make. “it 
retroaceive. to» Apriil. 


Mr. MacTavish: The system works pretty well. But the work 
of this committee in keeping the government on its toes, if I may 
use that expression, and the officials in the various ministries and 
agencies and so on, I think is very helpful and beneficial to them. 
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Although > they) are terilticrzed and» Caught off base il you weil, eon 
occasion;ain the long» run ic helps thevsystem. 


Perhaps we should say that the Ontario system, having been in 
opération:*sinces 1944 or, 1945, suse just Faboutemrnewmpests cnere, 1s 
around.= Pt: ls*‘a%good system. The registrar “oh guegulacion=s stance nts 
staff, my experience has shown, are doing a swell job, they know 
their work; and if they pass a retroactive regulation the chances 
are they are on record with the ministry concerned and with the 
Attorney General that «that ° is going on. SO they are not entirely 
caught with their eyes closed. They know what iS going on and they 
go om record: as viewing the thing with a criticalve ye. 


Mr. Chairman: Mr. Barlow moves that this committee adjourn 
until next Thursday at 10 a.m. and I see that “alivare in ravour . 


The committee adjourned at 10:41 a.m. 
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LEGISLATURE OF ONTARIO 
STANDING COMMITTEE ON REGULATIONS AND OTHER STATUTORY INSTRUMENTS 
Thursday, espisiemeo, LOSZ 
The committee met at 10:16 a.m. in committee room l. 
CONSIDERATION OF FIRST DRAFT REPORT 1982 


Mreeacnalrmans4 Wes taviersa » GUOruUm,. »We. May. aSm well, get stercred 
this morning before it is too late. I believe we agreed last week 
that we would go over the first draft report, which was approved by 
the predecessor committee in the last session. But [I think that 
since we in this particular committee in this particular session are 
Going pico! bewsintroducing this repout- ourselves wes shoulda tat “least 
have the opportunity to review it. 


Basically I wilh Wet Mr, Mactavish= explain the? “intricacies, 
anceere'do not believe “there are too many, with respect to “this 
partycular report., If I remember correctly there are basically seven 
regulations that were brought into question, and four or five of 
those were merely for retroactivity, which we discussed last week. 


tryesother | words, stnese Saréguregulations that, “were, | made 
Petroactive, which is technically mot proper..but infact. conferred 
benefits on members of the public or different groups of the public. 


Mi Kerrio:-Or- the government. 
Mr. Chairman: Or the government, I Suppose, Mr. Kerrio. 
Interjection. 


Mr... Chairman: .1 asuppose. that, practically “speaking, they 
have no adverse effect, but it is within the ambit of our committee 
to point these out to the House. There are a couple of others with 
respect to the Ministry of Health, I believe: the words wand. br LOL 
review by the minister." 


The predecessor of this committee for many years, I 
understand, and this committee in the past have viewed those phrases 
as being redundant in so much as the regulations proposea by a 
particular ministry would in any event be submitted to. the minister 
and submitted to the Lieutenant Governor in Council. We have pointea 
this out to various ministers in the past; some agree, as the 
Minister of Transportation and Communications (Mr. Snow) does, and 
some, as the previous Minister of Health, the member for Don Mills 
(Mr. Timbrell) pointed out, do not. 


At this point Il ‘will turn it. over CoO: Mr. MacTavish. He can 
Maybe expand on some of the points a bitVfurther-and then perhaps we 
walisseententain questions:of Mr. MacTavish, if any members have them. 


Mr. MacTavish: Thank you, Mr. Chairman. Perhaps I shoula 
start by mentioning that there are a few editorial changes to be 
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made, which the clerk and I will make. These are brought about by 
the fact that this report was prepared some months ago for the 
previous House and therefore needs a little updating. That is purely 
editorial and iS not any matter of substance whatsoever. 


The report ismqurte simple,ed. think, andsan order to “avoid 
repetition, references are made to earlier reports where the subject 
matter has been gone into in more detail. It contains on pages 3 ana 
4 the statistics not only for the period of the last three months of 
last year--October, November and December--but also the statistics 
for the entire year of 1981 so that comparisons may be made with 
previous years. Therefore, our statistical picture is complete and 
up to date. 


Ues2 Gl se a tite 


The significant thing there is that the number of regulations 
filed last year was the lowest in the five-year period for which 
this committee and its predecessors have been responsible. Before 
that we do not have any figures at all. 


Strangely enough, 1980--the year before last year--had the 
greatest number in the period. The committee says, in the middle of 
page 3: "It would appear that the sSuaden decline in the number of 
regulations filed was due in large part to the efforts made by the 
government during 1980 to have the ministries and agencies revise 
and update their respective regulations in order to have all in 
Order for the general decennial revision of the regulations then 
under way." 


I think that is an accurate statement of the reason for the 
decline. It will be interesting to see what happens this year; 
whether the number will slide back up over 1,000 or remain at a 
lower figure, say in the 800s. 


AS an appendix, the report contains summaries of the 
recommendations of the predecessor committee to which you have 
Labien nei sos. ausueSllteOtmd. Db wOterthe  l9ol srequlations.) Theres as 
nothing new in any of them. They have all been done before. 


Remember at last week's meeting of this committee we 
considered that the system was improving greatly because we only had 
seven regulations now when a few yearS ago we had 20 or more 
regulations that were considered to be irregular by the committee 

and therefore concluded that the process and examination by this 
committee was working well and serving a very real purpose. 


However, aS I point out, the five recommendations are--if you 
might excuse the expression--standard equipment that appear year 
after year, SO we are not entirely healthy. We are making large 
Strides towards--I won't say perfection but as close to that as one 
Car NOpe Lor. 


Peecnink PtChate seeallwamwcare VEO Mention. If Benere. sre any 
questions, I will endeavour to answer them. 


Mr. Chairman: Does any committee member have any questions 
Ob SUGGESTIONS. Oni thew craltt@ercport Or how it tcecould= ibe improved, 
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other than the comments that Mr. MacTavish has already made about 
improving the draftsmanship with respect to the fact that the report 
actually was prepared in draft form in February and we are now in 
another session? 


MS.c2Bryden:, Birst. of: all, 1. have Sone vvery--tiny~-question. 
When you referred to the fact that orders under section 30 of the 
Plannang Act. may mo 2onger=-this 71si on page 4.;7%The committee (s 
recommendation to exempt section 30 orders under the Planning Act 
from the Regulations Act, if this is implemented (which is under 
active, “consideration. pveethe iWinrearry” Ore Municipal eeAfiairss anc 
HOUSING) "1 lsathat. sectrons SUmOmetiemrranning Acts RSO.1960;,-6 because 
inCO, Not ethink they were outeat. thes time -you-draited this) report? 
Has the section number changed? 


Mr. “MacTavistis its wulteolopavlyebpe  changea. That “£5 7one" oO: 
the editorial-- 


Mo. Bryden: |< Ti) ookec site Upsm hae hoo: LUS0 Pande) swesltut sule 
whether. .the «section “heres,that vis section 930 Vseithe one syou are 
referring to. 

Mr. ‘MacTavish: oThategwi leliaebesscnecked., That Ese One Olan tie 
EnINngsiy Also, seln thats’ same,g sentence, 9 which¥els siunder. active 


consideration by the Ministry"--I don't know that that is true any 
more. It was true in-- 


Ms... Bryden: That, is my ‘second question.» Does—-the  drart 
Planning Act which is also before this committee deal with that 
particular exemption of section 30 orders from the Regulations Act? 

Mr. MacTavish: I believe it does but I propose, as I did 
in February when this thing was being put together-- I will call the 
(inaudible), John,.what's his name? 

Mr.. “Kérrnios: Williams, 

Mr. MacTavish: No. 

Me. Brydens The tegal-- 

Mr. MacTavish: The legal beagle. 

Mre. Barlow: Jolin Bell. 

Mr. MacTavish: Thank you. I will give John a call anda see 
what the current Situation is so that this report will reflect today 
not last February. 

Thank you very much for bringing that to my attention. 


Mr. Chairman: Those are two very good points, Ms. Bryden. 


Ms. Bryden: I have some other questions, but maybe some of 
the other committee members want to ask some questions. 


Mr. Chairman: Does anybody else have any questions? 


Interjection. 


Mi. peChatrian . YOuUmmeddu stake: Chat -Up ewWitire Mi. -KELrLiO,;, Mr. 
Barlow. 


Mra | RUnCiMans Detdrd not preview, Last. “year "s “minutes, “but 
when we discussea this I thought there were a number of concerns 
brought forward. Those have all been taken into account in this 
fineal-drett « 1 see. 


Mr. MacTavish: Yes, I think so. I am not aware of anything 
that-- 


Mr. Runciman: It seemed to me that we did have a fairly 
lengthy discussion. I cannot remember the specifics, but I thought 
there were a number of concerns raised at that time-- 


Mr. MacTavish: What about? 
Mr. Runciman: --but maybe my memory is faulty. 
Mr. MacTavish: Mine iS worse than yours. 


Miwmchalbman sme ao LnOte think kit. was swiths=respect + tom tnis 
particular report that we discussed in February. It may well have 
been with one of our previous reports in 1981. 


Ms. Bryden: When a regulation is Supposed to be done with 
prior review Or consultation, you comment that perhaps there should 
be a preamble to indicate that review has been taken. 


Mr. MacTavish :eNO,mmay* leinterrupt you? 

Ms. Bryden: That was a different one? 

Mr. MacTavish :8?hat mssa different one. 

Ms. Bryden: That was a precedent condition. 


Mire MaclavisiteatrhLor “Keview 1S sone, thingdicand. the’ other 
thing 1S a condition precedent. 


Mss Srvdens Iegam esorrys: Perhaps the «reason 1 “got= =the | “two 
confused is that I was wondering whether you had ever considered 
putting in some sort of a preamble to indicate the nature of the 
Prior Teview sor some, verification sof ethe prior review or what form 
this priomerevvew Cakes whenyitis put into the regulation. 


I understand the committee recommended that that be dropped 
from regulatory authority. I personally would not support that 
recommendation because the point is well made, particularly in the 
Health @pvseiplines ,;Act and the Denture Therapists Aet, that the 
COUNCI I= -crmetne. DOdY waaministering it “should consuls considerably 
ahead JOC rues time iwhen they ssactually sdecide on the mature of the 
regulation sl etolvi Chat 1 Seatie ereason why that wasmeput. into the 
Legislation. 
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I woulda like to have this committee consider reversing that 
recommendation and to urge that prior review be put in where it is 
considerea necessary, particularly when there is another boay beyona 
the government or an agency of the government that would probably be 
drafting regulations. The same applies to the Urban Transportation 
Development Corp., which Mr. Snow comments on. He did not think 
prior review was necessary because they all came through him anyway. 
Buty thie: point. is, they come. through 1m in there slinalerorm arter “the 
UTDC* board has spent’ a lot ef time working out the cetails. 


I am wondering whether we could not have a discussion on 
whether we should reverse that decision. If I am correct the 
decision was that we do not favour having prior review mentioned in 
the enabling legislation. 


Mr. jpMactavi Snerel take =youm= pOlnt. cite seeanvetity=poant, as 
this draft report points out. It depends on the Wrpluster casposnt OF 
view. 


The previous Minister of Health has made the point that the 
legislation may be of some help to him. Other ministers have taken 
an attitude “thatvit _is%mo. help “whatsoever: they Simply rssue va 
Girective to their agencies and say, "When you are considering 
regulations I want to be in on it." Therefore, the minister is in 
the process from the very beginning. That is one point. 


10:30 asm. 


The second point is that, when the legislation is drafted with 
prior review by the eminister,- what “does thate means’ Tt ers an 
ambiguous phrase. Prior to what? What is review? Ministers do review 
and must review draft regulations that come to them from agencies, 
otherwise they would be in no position to present them to cabinet. 
They have to know what it is in there. That is the thinking, anyway. 


Mr. Chairman: I “think-“that the ~séntence...on-—the. bottom of 
page )6-- First. ol “oll wedriders. inv thier *page> the veMiiisler™ OF 
Transportation and Communications indicates, "The point which you 
have Caisea appeal si cOabeuse giatcer gor GLartting Style alia now Tor 
substance." I think, really, we have agreed with that, basically. 


The last part of the last sentence in the draft report on page 
8 says, "if anyone still feels the phrase in question to be helpful 
administratively they try to state the intent in clearer language," 
and I think that is exactly what Mr. MacTavish has just stated. 


Whieateddes that” Dpnrases really “Neanwaln practice there 1S “no 
doubt that there is going to be some prior review by the minister, I 
would think sinh my “own “mind, “anyway. “It i6°°a relatively redundant 
phrase; at least, that is what it appeared to be to the Najyority of 
the committee members. 


Ms. Bryden: Following up on that, Mr. Chairman, the letter 
quoted from the Minister of Health--I do not think there 1s a date 
Onan saia ‘that *the “ministry “widl- certainly ‘consider whether the 
words in question are still needed; if it 1s concluded that the 
words are no longer necessary we wiil be pleasea to give efrect ito 


the committee's views." 
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Have we had any further communication from the Minister of 
Health since he undertook that consideration? 


Mr. Chairman: No, we have not. I believe the Minister of 
Health has changed since that consideration was undertaken. 


Mr. MacTavish: There will be an editorial change there tO 
indicate, that the minister has changed: "the then Minister of 
Health." 


Ms. Bryden: Since we do have a new Minister of Health (Mr. 
Grossman), perhaps we should get a comment from the new Minister of 
Health on this matter. 


Mr. Chairman: I would agree with that. 


Mr. MacTavish: That may take some time. I would rather 
report the views of the previous Minister of Health, since we have 
them on record now. 


Mr. (Chalibiense ASwatal as tne Odratt Yreport goes ol mquice 
agree. 


Mr segeMaClaViscns satnenmawe, Can deal” with the» future weacmere 
comes up. I am perfectly satisfied that we will have more 
regulations made under this same formula under other acts. 
Therefore, it will be before the committee again. 


MS... 9) Bryden: . Yes. Eeaettinke the, ‘new ~ Planning Ace, LOr 
example, requires consultation in a good many areas and it may be 
Our proposal that the consultation or prior review be spelled out 
more carefully, and perhaps some process of verification that 
occurred could be added. It would be something that could be 
considered by this committee at a later date. 


Mr. MacTavish: Mr. Chairman and members, there is an angle 
LO thicuchat, yourshave juste. touched On, Ms. Bryden; and thatewlsetacae 
we are getting pretty close to notice and comment when we talk about 
Prior (Leviews, by w ChCaaMiniocer Or prior review - or Idiscussionae | Dy 
anybody. So from that point of view it is interesting. 


MS .eSovyaen: . ints vS only notice to the “minister “rather 
than to the public. 


MreMaGlavish: SOF “course eit 4s. But, “the ¥minister “having 
taken the review, whatever review means, he may call in people who 
are advisers, and) the advisers could be just as well outside the 
government service aS inSide the government service. It indicates 
thet 1a Check #1S, beings Made; OLS ic may “indicate ‘that. Tf dawenoternow 
what 16 indicates. 


Mr. = Chairien: = Thank you. ~Do any other committee members 
have any comments or questions? 


Ms. Bryden: What is Our cone lus fon regarding 
retroactivity? That we think the government shoula cease and desist 
from-- 


My. Cha lrianseeiemtiniukoealae we Cecily. Cah do 1S point _out 
Cireact rt 71s" technigellyanoteuroper  orypert you willy ateogal, bub. that, 
practically speaking, where it confers a benefit on members of the 
public or individuals obviously nobody is going to complain, 


| Mr **MactTavisne? mMr7u- «Chazeman, the Legislature has gone 
about “asreLareeaes4 oC ecana «dow «i leryOup. LOOK Ja Ha DaAgen 15, oS, Order Hot 
reference, guideline d--and this has been adopted by the House: 
"Regulations should not have retrospective effect unless clearly 
authorized “py “statutes eAs- i) say, Sthav 2S, a> quideline* ora, rules.of 
thumb laid down by the Legislature and adopted by the Legislature on 
the recommendation of a predecessor of this committee. There it is. 
I do not. Know if there <are any “sanctions that Gcan be laid ~on a 
defaulting ministry, except probably some words from this committee 
deploring it, perhaps stronger words than this report indicates. 


Ms. Bryden: Perhaps we should consider that, Mr. Chairman. 
I do not know whether you want a motion that we consider it quite 
improper for regulations to have a retroactive effect. 


Mr. Chairman: I think we have pointed that out--indeed, on 
the order of reference that Mr. MacTavish is just talking about--ana 
we.-have polnted@sout, that ewes find fault ewith. four ,of. thes seven 
regulations we are dealing with because they are retroactive. 


Mr. MacTavisn:s..0n thes bottom” of page 5,7 jthe dast’ -séentence 
says, "We can do no more than draw the attention of the ministry to 
guideline d, adopted by the House on December 13, 1979: ‘Regulations 
should not have retrospective effect unless clearly authorizea by 
statute.'" Then our references to earlier reports in other places in 
this draft... report “Atie sp,into  sfsomewhat «Lengthy ,,.comments  <-abour 
retroactivity and what the law is and so on. One could repeat all of 
those points “inveach of these reports, ebut st (would ’seemetoy get) ia 
little tiresome. A reference back might be sufficient to jog the 
memory of the parties principally concerneda with preparation and so 
on and promulgation of regulations. They are the people we really 
are aiming this material at. 


I think I made as clear as I can the other day last week that 
retroactivity is something which I am afraid we must live with, 
people being what they are. If you run into a long weekend like last 
weekend, four days, and you run beyond the day of effectiveness of a 
proposed regulation, and it gives benefits to, let's say, a large 
number of the public by way of increased benefits under welfare acts 
and=SO ON;ELE Just scould@not pbe heard) clRthatiitecouldinot, etarty on 
the day it was intended to take effect. People would lose the 
benefit of the increase for, say, half a month or four days, as was 
the ‘case ‘over. Baster..=—.So0 sthings- get» caught inthe .*achinery 
Sometimes; it is unfortunate but unavoidable. I think it is a 
Fachnical breach Of the dlaw in@alle dikelinood:=7< do. Not think that 
it can be considered to be-an evil of vany sort at»all. 


£O:40)7°a.mM. 


Mr. Chairman: Practicably#ispesking wa teowoulds ibe tean’ unjust 
result if 1t waS not allowed to be retroactive. 


8 


Mr. MacTavish: That is true. 


Ms. Bryden: In some cases it may benefit people who need 
the benefit and in other cases it may benefit other people, giving 
them an advantage. 


Mee MacTavish s+ $1 setbink: sthat ah aa -requlationsewerée spassea 
and made retroactive that infringed on people's rights there would 
Dervamstremendouspsoutcry, not only sin; thems House: <itseélegbuGein. iis 
committee. I think it would have a special report, so to speak, 
drawing the vattention of the House to that. But that 1s not whe, case. 


Mr. Chairman: That has not been the case. 


Mi. BMacTavish seeNot Guin “the five. years (thatp.ph wave been 
planning these regulations. I am sure there has not been a case 
where anyone's rights or privileges have been affected at all. I do 
not think any ministry would attempt it. The committee of cabinet on 
reguilatbionS a would stOpeslt right there. It would notmqet=weo be va 
regulation. 


Mrwe Chairmente Indecd..it..iS the function. of thas tconmittee 
to, drawethelHovsewvsrattentionsto it. 


Mig MacTavish:a.That. 1S right. That.-1s what the wcomml ttee 
re eheresmion, 


MS.ee bEYGen: ~Anda perhaps for, the .admanistratore auto aguec 
little more planning ahead so that they do not get caught. 


Mr. MacTavish: Absolutely right. 

Ms. Bryden: I have one other question about our guidelines 
that were adopted. Item h says that "Regulations should not impose 
anything ©in Gtheswayejot ia; tax (as distinct, from fixing, thepamount. of 
a licence fee, or the like)." 

where =does the ad valorem tax on gasoline: .and. fuciwonlecone 
Under thategquideline? Are ‘they not increasing a@ tax and is thet noe 
done by regulation? 

Mr iMactTavishs ling Ontario? 

Ms. Bryden: Yes. 


Mr GeiactTaviienh :Predoenot Know. 


Ms. Bryden: Did any of the regulations come through in the 
lastefour months? 


Ning. MacTavish: saMy) guess! ;is/, that .it » was. gt p.cane by 
statute. 


Mr. Chairman: I believe it was done by statute in the last 
session of the Legislature, if I recall correctly. I can recall 
certain members voting against that. 


Ms. Bryden: Anyway, there are no regulations and it does 


not come under this committee. 
Mr. MacTavish: No. 


MS. Bryden: Iehave ‘One emore® «question.» On» page %, in 
reference to the regulation authorizing the $700 rebate of retail 
Sales tax on the purchase price of certain motor VEhiclesss "1G 15 
suggested that there should be a recital of the special 
circumstances. Ais seemed to me that reciting the special 
circumstances in this case would have been to Sdyeatiiatc mone sLocaL 
automotive dealers needed bailing out of a high inventony. I doubt 
if the ministry would be prepared to put that in. 


There seems to have been some eviaence that the motor dealers 
considered they had received a nice benefit. What sort of special 
circumstances generally would you Gnvisage?, Sitmmetiiices hand Ot 
feguctouLOnssiSy ei te Customaryethatm authority —1S given, lin "special 
circumstances" without specifying the kinds of special circumstances? 


MipmiacCravishs it. Bsenot suncommone to Naver-sucnmascond:t 10n 
acbaecned tothe -authority <torsmaker a requlation.. we have. hads in this 
committee and its predecessors half a dozen examples of it or more. 
I am not sure that we have picked up all of them. We have picked up 
enough Of athem “tos makes people: eperhaps a, Tittle. .boredwwithy 1c) 
restating the point report after report. 


I might say I do not think anybody has bought the point. There 
tomo waArguUMeNnt elim imy Opinion, “aS to the validity, Of a requlation 
CricEcOCSenOL LeCite, = ll ithinkw1ltelsspertectlLy vallas NOwOnesis “under 
any legal obligation or duty to state the special circumstances. The 
pointy the “committee has “taken is Simply “that it) would tie up the 
package neatly and tell the story completely. 


It may well be that your example is a good one, that the 
government or the powers that be in the ministry concerned would 
Preter™ not Co lay <a fingers on ‘the sparticular Wreason, the Special 
Circumstance that brought about the regulation. It may be half a 
dozen different things and probably often is. So it might be very 
difficult to put down in writing, in a reasonable space, what all of 
those special circumstances are. 


LC was “MCre= a BSUCGeESE1ON watmat= mlont. stand» favour. vin Sone 
circumstances. Obviously the ministries do not view it that way. 
They would much racner “qosahead. andvsimply act “which, legally. in my 
Opanion,, scney are: perfectly entitled (to 7do.) -Soql- think tethers 15 the 
endyof at. 


Mr. Kerrio: It may more properly be explained at the 
fund-raising dinner. 


Ms. Bryden: I would certainly support the recommendation. 
I guess it is for the legislation to spell out the term "special 
circumstances" in more detail at the legislative end. 


Mrs. Kerrio:) DO -you_mean you, have (inot™ got a ticket to “the 
dinner? 
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Meo, Chairman: I° May ‘agree, “out, tC iS nOtemulompnuticuw OlumO 
this committee to point that out. 

Mr. Barlow moves that we approve the draft report. 

Motion agreed to. 

Mr. Chairman: I have been advised that Mr. Anderson, the 
registrar of regulations, is tied up in a meeting so will not be 
avallablens CO: GlVe s Use ja). tour. Of "Ethe: "OrLices sO fe 4c bo oacmnO & 
regulations this morning. 

I~ Know you are disappointed, Mr. Gordon, but perhaps you can 
contain your excitement until next Thursday, when we could perhaps 
have Mr. Anderson here at the outset to explain the function of his 
office and then see how the system works in practice 

Ms. Bryden: What else is on the agenda for next Thursday? 

Mrs. Chairman: We will have Mr. Anderson give us a 
preliminary -discussion from his point of view with ,respecus to sthe 
topic of notice and comment. 


We stand adjourned until next Thursday morning. 


The committee adjourned at 10:48 a.m. 
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LEGISLATURE OF ONTARIO 
STANDING COMMITTEE ON REGULATIONS AND OTHER STATUTORY INSTRUMENTS 
Thupscavyyg Aprats 22) LosZ 
The committee met at 10:15 a.m. in committee room l. 
NOTICE AND COMMENT 


Moat chairien : Ma- ssee “weld haveowalquorunteiieiwoeuld,.zigke to 
savicewnthe. committee =§'that. Mr“ Arthur Stone} senior Legislative 
G0unsel,». wili “be hereto give us his “remarks! with respect to notice 
and comment and we will have an opportunity to question him as we 
Bcew rit. He TS "Coming=atel0: 30. ine the “interim, cur counsel, Mr. 
MacTavish, will give us some introductory remarks with respect to 
this subject. 


Walam sinformed eihnowever, thatliMr.Jtanderson;S the megistrarisof 
regulations, is ill toaay and we will not be going on the tour of 
the regulations office as had been anticipatea. However, we can set 
fhateup vfor mext “Thursday morning; andy perhaps: Mr. Stone's comments 
and the questions we may have will use up our time in any event. 


Mr. MacTavish: Thank you, Mr. Chairman. As you asked for 
last week, I have put together some thoughts, notes ana material in 
connection with sort of a broad, short introduction to the subject 
of notice and comment. If it is your wish, my comments might be 
transcribed and aelivered to the members who are not here for their 
information. It might be a starting point for them as well as for 
those of you who are here. 


Mr. MacTavish: The subject is not as new as one might 
think. Thanks to our clerk, Doug Arnott, and a lucky break I had a 
year or more ago down in Arizona--I haa a chance pickup of a book on 
the signers of the Declaration of Indepenaence, of all things. Books 
are scarce down there, except Zane Grey ana people like that. I came 
across this rather interesting thing. 


There was a gentleman by the name of Charles’ Carroll, who was 
an early governor of the then province of Maryland, a close friend 
of George Washington and the wealthiest man in the Unitedy States, 
who waS a Signer of the Declaration of Independence. He was quite a 
guys THe Srecorded , "so 4 far’sas -1 kKnow--anad I am astonished to find 
4t=-the earliest reference to “what may be termed ultra vires 
regulations, elie & Sy governing by aelegatea ordinances Or 
regulations, or whatever you might call tnem. 


On two or three occasions Doug Arnott has kindly written to 
the legislative library in Maryland without even an acknowledgement 
andacalscoe the wilibrary sof Congress; 'whichois/ a famous institution, 
without even an acknowledgement from them. I ao not think they 
realize that Canada is up here ana that we are interested in some of 
their historical monuments, or they are not allowea by statute or by 
regulation to deal with foreigners, I ao not know Wich eit 2a, 


Anyway, the note I read in Arizona a year or more ago was that 
in 1773. this man, Charlés Carroll, published a series of articles, 
and I quote, "denouncing government decrees without legislative 
action." So they were doing it then. 


Ms. Bryden: They never learn. 


Mee eeraclevisi: s eiepchougmteuthat wwes fan elnteresting, ~little 
HOce. 


As the administrative role of government increasead its Sway 
over, the “Lives ch ythnes citizens, .so,.did- ithe famount “of delegated 
legislation. This development grew greatly in times of war, ana by 
the time the Second Worla War came along, the governments at London, 
WaShington ana Ottawa, among other places, unaer special war powers, 
were publishing daily great volumes of regulations, proclamations, 
Orders, rules and other forms of legislation which they hada been 
delegated to make by their respective sovereign bodies, that 1s, 
Congress, Parliament ana legislatures, whatever the name may be. 


Because the system of governing by what is sometimes called 
secondary legislation found favour with governments, by the time the 
Second World War had ended these regulations had regulatea most 
aspects of peoples' lives. The flow of regulations continued until 
today it is admitted by all authorities to be here to stay. The only 
matters “lert- open “are how ~properdy to “operate and control’) the 
systems. What checks are expedient to ensure that the delegatees of 
legislative powers stay within the limits of their authority? Who 
Ssnall perform these checks? What type of body shoula be the watchdog? 


It iS now generally accepted that the sovereign body that 
Gelegated the powers should by some practical means be the body to 
police the products of the delegatee and that there should be an 
appropriate system for the central filing of regulations that affect 
they public generat Vesdnom LOT Che umepuUolicCaulonrat, a «Cime and (byuge 
means that they may be available to everyone as quickly as possible. 


MOSUMauthonitlesmagree "that, central failing and publication in 
one way or another, aS iS now being done in most jurisdictions 
Sitilar "tq ourmowme system NeresinwOntarzo, has met with general 
Satisfaction. However, in the view of some, these systems do not go 
far -enoughe 1mmerat etney Yoperctemontly “atter the regulation is-.made 
ana enforced. 


LiGhere Oekcivchs 


These people aavocate that the present system shoulda be 
extended, “or sare corollary systems established, €0 ‘enable proposed 
regulations to be made known to the public anda an Opportunity 
afforded to people to make representations pro or con at some form 
of hearing, the so-called notice and comment procedure. So much for 
general “comuentS-» Perincwet =somewhatrditficult “to be brick, but I 
think “tChateiseprobabiy what-~vou wish. 


Pounmwrng atogetne psi tuatiornyeitis Ontarlasyit mey coe,, helpful ‘to 
examine briefly the day-to-day operations of this system here. What 
1S going on toaay, within the bega slat uce,.- the: government, ‘ands 20s 
agencies, with respect to notice anda comment? There may be more, Dut 
Tl Would bike. (to-drawecyour, attention: .tOmp-twoy<precedents, both, of 
which, in my opinion, are good preceaents and perhaps show the way 
in which we shoula aevelop the proceaures of notice ana comment. 


One . GE lEthese( arsigestatutonyy vthe. sother.4 shank established 
Meactice, Both are working well and to the general satisfaction, I 
think di may say.fairly, ofsalleconcerned.. The trail—blazing, statute 
here is the Occupational Health and Safety Act, which I am sure you 
ames Pamil lardiwrth,! «firstucenacteds jin O19 /S.ombhis gpantaculars;modern 
Ontario (statute ~has;i Lin’ expressaiiterms pfradopted sticompletely gthe 
doctrine of notice and comment. 


Toebring thei pointaintesmtocus;spardomimegif Tommstyrecrte, some 
Of Pitheofact !s0 provisionsiesle quotesrsectiiom 1(6) jysetheioisect ionagthat 
opens up the act and defines expressions and terms usea in Lies 
Number six is "designated substance." It "“means,.a biological, 
chemical or «physical agent» oriicombination thereof prescribed: as a 
designated sssubstancelm gto miwhichigethe, iexposuremmof,. apepworker is 
prohibited." I ain paraphrasing for brevity. 


Section. 41 (1)\WGofl “bhepiact \esitrhe! *regulationsyssectionze “Phe 
Lieutenant Governor in Council may make such regulations as are 
advisable for the health or safety of persons in or about a work 
places” Gections41(2)14)6 says:iB"Withoutslimitingotie generality of 
subsection (1), the Lieutenant Governor in Council may make 
regulations, prescribing any biological, chemical or physical agent 
or combination thereof as a designated substance." 


Now we come to Section 22 of that act, which) is all-important 
for the present purposes. It reads: "Prior to a substance being 
designated under paragraph 14 of subsection 41(2), thes minister,” 
and it appears there are two prongs to this requirement, (4) 


"Shall"--it is mandatory; he must--"publish in The Ontario Gazette a 
notice stating that the substance may be designated ana ealling, «for 
briefs 2.0L SubmisSs#OnSs > Ginerelationyotoss these designation; gand™y 1h) 


"Shall"--again, he must do it--"publish in The Ontario Gazette a 
notice setting forth the proposead regulation relating to the 
designation of the substance at least 60 days before the regulation 
is filed with the Registrar of Regulations." 


Pursuant to this legislation, the Minister of Labour is an 
agauctration. woreehowlsithe Uthanges works. «fhe Minvetexm of MLapeur 
published in the Ontario Gazette on June 28 nk 9505s agenOorice: sot 
intention to designate certain substances to which the exposure of a 
workmaned sa prohibited.:mA: copy: .of this notices is,» here sand: »takesina 
full front page in the Gazette. It looks like that. 


"Proposed regulation under the Occupational Health and Safety 
Act, 1978: Ministry of Labour. Notice of proposea regulations." Then 
it tells what the regulation proposes ana what it intends to do, 
Signed by the minister. "Comments on the proposea regulation or any 
particular sections may be aaaresseda tot, o. taMeomments: neceived umay 
be made available for public examination." 


That was the first step under this legislation that must be 
done. Then the proposed regulation was publishea in full in the 
Ontario Gazette with notice to the public again that it woula be 
processed and brought into force 60 days after the publication. It 
advised everyone that comments on the proposea regulation could be 
Sent some espeemried OffscHamainethe Ministry ofviabouryerhat notice 
and: théwattached “drart reguaticon=-it =) may Seallaatekthat, “ineithis 
particular case--occupied more than 70 pages of the Ontario Gazette. 
ThateLs ci tewan "efrfioru, bute srt WeSvilaicd out in DOLL: 


Rater on), SPagexpec ter thiisercommittee “will enavee betore,-liere 
witness from the Ministry of Labour to testify how this procedure is 
working. AS far as I know, it iS working very well indeed and serves 
the purpose. The regulations, when they are finally made, do the job 
as intended. 


Mire DRewelO.s, GOL coubpsce ms thee rparticuleanmarca Wey,one that; 
it goes without saying, should have a great deal of input because of 
the seriousness ana the acceptability of some of the things you have 
mentioned. There may be other areas where a regulation may not nave 
the! inpact~ thats sthis,edoesmone themindividtieal ] Ointskeeping withrothe 
expediting of something, it may be in the best interests to have it 
done by regulation. I agree you have touched on a subject that needs 
input every step of the way. That goes without saying. 


Mra MacTavisn: PYou ares absolutely rightein my Opinion. 
Mr eKGEr loc yes: 


Mie  MeC LaVerne a Lon Orval Nweet ies = Dabtioular  “kinds’oSer 
legislation that this treatment is needed. 


Mr. Kerrio: Yes. 


Mins MacTavivenc. “CeimcelinLyaenOm «On alanine, other, of Jthe Miwo 
PRECEdENntS =) "wishwelo “pute becrores yous thivsr MOrming fis “the practice 
that has been established by the Ontario Securities Commission 
without “any Ystavuteryyeregqulatory oOrwother formeof directionwofs any 
kind. It is advertising its proposed regulations widely among the 
Securities sindustry;. Curculabing "copies Ore"the draftees inviting 
comments pro and con, holaing hearings for any person who may 
testify and finally making regulations that are well known to all in 
the industry. 


I might even go further ana say all who are interested have 
Headagthe> OPpcmeaurcy MOL Perusin¢gmyand (icontrmbuting theirwsviews, 
Critical or accommodating. It is generally agreed by all concerned, 
both in government alicdae1 i theresecurities industry,’ that sther end 
product of these proceaures has greatly improved the former system 
by “the proposed sregulatieonss having weenm put: ithroughs this: spubiic 
SCruciny. 


Without going into detail at all, the system prevalling .nowlan 
Ottawa is very much the same as it is in Ontario. They have a number 
of statutes now--the Broadcasting Act is an example--which require 
publication “Ore eircended**regquleryonc,™ publie™ hearings and! s6!eon 
before they may be maae. That system 1S working there. They also dia 
have some thought of developing that system further. 


LOA] 


20:30 a.m. 


Mme. oe hRerrio « “becuse ss me, I have to make a@ comment. The 
Syscem jas it relates to- that» ‘particular area wars; siake the. cail 
wagging the aog. 


Mr. Chairmans s Thank #y0u,, Mes Sherr lo. 


Mra KeGolO owe sadn Ven soi ake yy OU weawOUlGE wanes MLO say thax 
earlier. 


MES *iacPavich suThatwea Ss: -your” comment, | -Nocesling,..6WiLth “your 
permission, I will pass on the United Kingdom because it is so 
involved. Let me put it this way. Over the years they have tried 
various systems of aealing with notice and comment and, for one 
reason or other, have thrown them out. Now they are struggling with 
committees trying to get a system that will work. 


The Unitea States for some years now--about 30--has had a 
system undger a statute called the Administration Procedures Act. It 
requires proposed regulations to be published in the Federal 
Register, a daily newspaper published in Washington. [It turns out 
pages and pages of these proposed regulations. The system is not 
working too well because there are so many exceptions. The back door 
is wide open and most people in the regulatory field there run 
through the back door and escape. For that reason, what gets into 
the Federal Register day by day is a very limited corner of the 
entire field. However, it is in place and has been working since 
just before the last war. 


Australiasstricdett. wWLLhource much success and ‘has Ggivenmgsi t Sup. 
The problem is that where you have general rules covering this fiela 
of delegated legislation, you must open a back door by necessity. 
You must let out certain. emergency matters and other matters of 
prime government policy where you do not want to announce it before 
itehitss DTheverarcesos many «ofr those thingssthat there, iaevery slittie 
left for the general run of publication, notice ana comment. 


I brought along half a dozen or more documents of recent 
Origin’ thatmdealWiwitimethe subject? I think you "have “some of this 
material. 


Mr enter no Se Tints ~ientt. ofssinterests This has™ to. deyegwith 
the same material. 


MropeeCchaivnman: Tiwi emdy. Pinterjdester foretta etmcmentiy aie. 
MacTavish, would it be possible for you to supply committee members 
Vicnmtacmiist Botiethesecss articles! and athe "artictest “themselves, esct 
committee members do not already have them, so that they may peruse 
them before next Thursday? I think we should fairly shortly go on to 
Mr. Stone's appearance before the committee, seeing that he is here. 


Mr. MacTavish: Mr. Chairman, I would be happy to go along 
withsthat< 


MmaeChairman: Tivethat,<s acceptableysedo you. have Aany,) Other 
comments you would like to make before we proceed to ao that? 


Mr. MacTavish: No, that 1s fine with me. 


Mi cual iiian’s Tomethoc™ -ceceptalo lesu suo. “theme rests Bote" the 
committee? Thank you. 


Wemilaves Ar CHULMN seo tOne, OG le WUCIMUSS: Mr.asG cone, welLCome Bro 
the committee. We are pleased you could attend today. Mr. Stone is, 
as I have indicated earlier and for those of you who may not know, 
senior legislative counsel, “Ministry of the Attorney General, and 
former Registrar of Regulations, I am told by Mr. MacTavish. 


We are starting out on this rather broad and wide-ranging 
subject of notice ana comment. We would like to get from you, if 
possible, your remarks or comments with respect to the same. There 
may well be several committee members who have questions to ask you 
at the end of those comments. If that's agreeable to you, we woula 
ask you to proceed, 


Mr aes Cone -meinankw yOu eam: . Be€hairman. Bricst, @iicdy Lbrkeyto “say 
that themsprinciphemot nocice rand Gcomment sacesnijt =really affects=ar 
least I do not see any aifficulty with it--the internal operation of 
OURNOLrLICesS Thea process, Cledrabtingsand sfrimngsithemoand  theserestsor 
PR ws noe "arrected. Pine onlyier tTocime would putt on that ws). tthaueer 
think it's necessary that before anything is distributed, it should 
be “Pinavly QarattediVancwmoew dastrrpurea “in 2 previminary’ Lorm; beL 
should =pe™ready ~towgo™ tom.capinec win a viinal —-Lorm before ei ties 
distributed so that: tt does, notscomesto us “for “drafting after 1t has 
been out and everybody has taken the trouble to look at it. 


After that point, all I can do is make some observations or 
Gomments, "as ~an “ObSerVver Gon “the "scene," as to possible practical 
problems, particularly in relation to things the ministries might 
have. AS Mr. MacTavish has indicated, regulations are frequently of 
a ,parcreu lar “hind, “ciduerts ,wwomecting = wa particular Jmndustey, 
affecting a particular identifiable group of people with whom the 
Ministuy is mormaulywdealmg treme day “to ‘day. © Those! arewivery 
commonly distributed, or outside comment is asked for, before they 
are, passed. “That just “appliess to ta cértain group, and) depends upon 
the sitwatvonwrmthemministry. 


If there were a requirement for a notice and comment, there 
would need to be certain exceptions, aS Mr. MacTavish has said; 
because of the nature of many regulations. They can range from the 
designation “Of (fire Palsericts in the ‘north, auringe the forest fire 
season where overnight an area may neea to be ciosed to the 
public=-those Gwould? neeai to ebe done “immeédiately-<throughi hunting 
seasons; ~beceuse sthae eking Mof \policy-iwould Srequire -review  by’othe 
public reports before it gets implemented, designation of controlled 
access" highways "om? specdmimits-— Theresisesucimvas mange of *varions 
things and various degrees of appropriateness. There would probably 
needy tol bel Somer Lormeot identwitcationsorigiherkingsseak things> these 
would apply to. 


There@evceWayssor Wotngethat.gOne ie. (co try sain one placesato 
describe or identify what requires notice and comment. The other is 
to accompany each delegated authority with a notice and comment 
provision Yappeicaylemmce” “the: “dppropr lace: “parts +roOb 9ait .¥The /troGbie 
with the lattenw 18 Ghat *nessbiite are Socsiitlakly Grafted on the 
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instructions of the ministry and they tena not to be too vigorous 
about what is not too comfortable for them. So there may not be the 
incentive for taking an initiative there. That would be a clean way 
Ot dOingeitoif sits .coudd.beeput inethesproper places. 


10:40 a.m. 


Theoretically, we must remember that once a regulation has 
receivea a notice anda comment proceaure, every amenament to it woulda 
neeaq to ao :the same. Even if an unforeseen difficulty arose which 
required fixing, if it had received the endorsement of notice and 
comment, BOnewecoOule.nOtm.Vety Wweldgechange . to witnoute| going. back 
through the same thing. So that gets into the element of time which 
underdtesthemconcept seASwLaryas uminustriesmaresconcerned,« 1 think 
you will find the passage of time is destructive on occasion. 


Thateuis about aiiea "cat esay, MrcChatrmean, unless: tanyone has 
questions. 


Moe Van aanuonne: lngaMsijuUStatcuriouSssmabout \syolm “statement 
about people who draft. You usea words which I thought were rather 
interesting.’ Yous Said vtheyuwere notivery ivigorousmingpeheir- iconcernh 
with the effect of what they will present. Is that what you intended 
BOs say ? 


MreeaStone + paice not mean tt) -in that, generals way. a)’ think 
basically the scope and the policy of what is wanted in a bill is 
Getermined by the ministry itself. I believe when we enter the 
notice and comment area, it starts out being a nuisance. I think 
eertain: ministrmessrare tdoingsn tuinow Yin Isome plains subjects, JE it 
were seen as the policy of the House, they would probably put them 
i. .But there @sencu waves oO .police mit. oil .ams noty sure shown youl swould 
find..Some .wayecLeplckingmraghtythincs a OL course @iic, Suisun ect, to 
comment in the House. 


Mr. Van Horne: I guess that would only be evident once the 
process started rolling and you got into some cases or some 
specifics. 


Mr... .Stones= Yesru If dcrmoterknow. 1 ssuppose [there-rougnt bro she 
some strong declaration of what the House expects in order to have 
some effect. 


Mr. Van Horne: We might wait a long time to get that. 


Mrs. Rerrne: - a Pde  inot. knowfe.Mrs* Stone, whether» you, -beard 
some of the comments made by Mr. MacTavish. He was aescribing one 
area where it goes without question that notice ana comment and real 
input. should *be involved sethemheal the ofthe »province ,as 4Lt «relates 
£0 Sehe workplaces 


You i have! desc wibed wisomeruthatearemat the: (other. tena, sof; the 
spectrum, you might Say, so thenes (iswraviuwidel: ranges eInsteadi 76f 
attempting to impose some kina of perusal that woulda cover Such a 
wide spectrum, I wonder if we could have a committee to look into 
the wide range of areas that woula be coverea by such orders and 
decide which ones should go for very active perusal by members of 
the Legislature and the public. I wonaer it that may be the 
Girection we might be headed in. Is there a Jurisdiction where they 
may have consiacred such an involvement as it relates to regquiations? 


Mr Stones: f* sipposem this woulda Varige at, “ehe “timesea “burl 
is going through the House. I unaerstood that now at least the 
regulating sections of bills can be referrea to this committee ana 
that part a committee could say: "Yes. We want to amend this section 
by requiring notice and comment on these clauses." I think that is 
feasible. 


Mrom MacTavish: = One ther* point sthate thes member a asec jer! 
might refer to former Chief Justice McRuer in his famous report--it 
is 12 years old now, I see--where he says at page 367 of chapter 25, 
"If all regulations were required to be laid before the Legislature 
of Ontario for approval before becoming effective, or to be subject 
tO a. resolution cf =tnertegislature “which could=disapprove- On clem 
after their becoming effective, the exercise of Subordinate 
legislative power would be destroyed for practical purposes." 


May I have your comment on that, Mr. Stone? 
Mr. Stone: =tenink=cewould’i2 a tvapplied *tovthee law. 
Interjection. 


Mc... Maectavishs) STiateeis sright. Yes. ‘It swould appearmw Sehatega 
certain selectiveness must be needed in this field. 


Mee Kerrpios "that: selectiveness “iss what JoqwouldiaLike wroreray 
and zero in on. 


Mr. = MacTavisn<s Perhaps, “Mr. Stone; I might: “reter Syou =S00 
another paragraph in McRuer. This is at page 364. He says: ~"We “have 
concludeda"--this is his royal commission--"to have aavance 
publication of regulations before they are made is not required in 
Ontario aS a necessary safeguard of the rights of individuals who 
may be affected. Compulsory antecedent publication anda consultation 
would cause unnecessary delay and merely duplicate the time alreaay 
spent in informal consultation." This is the point you have made. 
“phe “publl¢cationyeol reguvatizons immediately after theys*are- made 
would appear to ensure adequate publicity." 


That was written before the Occupational Health and Safety Act 
and the procedures that) it shas) developed ‘of reguiring (by ‘stacute 
notice and Comment wimciink st that shad been in. place ate the “time 
the MckRuexr* @reporG@ jeame es cow, those qualifications ~iniwappropriate 
places would have formed part of the report. 


Ms. * Bryden: Me. "Stone, *how do ‘you’ feel "about. the arguments 
in favour Frenoviece ,anc = conmenctm that, you will=-qet mpetters Lures 
because of public participation in the process because rule-making 
agencies’ canmoc be all-knowledgeable ‘and they may: Noeubes alent eto 
possible” defects (ins bhe. reyulations;@ and) also (that thes )/puoltc 
participation would be a sort of counterbalance to the participation 
of the internals burcaucnacys ands (therefore “you might get wa omore 
balanced approach? 


Those are some of the arguments I know that are usea, 
particularly in the United States, where they use a considerable 
amount of notice and comment. Do you think those are important 
considerations that would lead you to think that in some cases there 
might be an advantage in having them? 


Mr. Stone: Yes.» ££ .enink ubhere paremmanys.aneas .where. .i€ 1s 
essential. They may fall into different categories. One is where the 
WMINDSEY yn SsGealings 4 yonedey eco. dayewithuaeh Industry son, Say, <1t) is 
the Business Corporations Act or the Securities Act where they are 
constantly dealing with one segment of the population. Their 
relations with, thate industry. andsthe amount iof expertisesthere ts ,in 
the subject makes it essential for them to consult, or to show what 
Chey .ate doing, obtain criticism, obtain. improvemenrs,. just. Like 
with the bill which, after it goes to committee and it gets input 
from the public and the members, iS improved. You get the same with 
those regulations. 


LO so Omari 


Another classi. tor *counse,315 that.1n which. theres 1s .a,VeELy,, 
very lively public interest, such as with environment things, for a 
little different reason. It is not because of the expertise, it is a 
Way o£ sreblectingiatieseoublic wexpectation.s Easthinkasthose siare 
appropriate. 


The problem is to select which ones woula be only going 
through a formalityeawhich sis, not ivaiid or doesanot really perform a 
function, just because the rule says you have to do it. 


MS. Brydenwel etake 10 then wvou feel. “it, 1S. important in 
certain areas. It is a matter of selecting the areas where it is 
important and the circumstances of how much the public is affected 
by the particular regulation and how much they have to contribute, 
as well, to the input. 


Withas regara., topathe securities, commission; -9Mr “MacTavish 
mentioned that there was no legislative authority or requirement for 
such, CONSU1cacl Ol. e5> Ue Ct ow CONG basa, Maleer, OF. practice, DO uycu 
think it should be made a legislative requirement, since it appears 
to be “Cf 7 Sich ofecal a inpoctance waco, sinvyoive “the people in the 
industry in those kinds of regulations? There may be a securities 
commissioner who at some time might deciae he aia not wantto be 
bothered with the delay that 1S caused by that process or with the 
other administrative problems. Do you not think that there shoula be 
legislative auchOrity forte thi saa acrice: 


Mr. “Stone: — 1 GewOulGentenove elec. trom yolscretion. J..am. nor 
sure whether, under the Securities Act, there are not some things 
that.«would destroy, jthe s.subjects matter if..they could. .net-—act 
ammediately.fOr, the, protection sof sthe. public, I think. the. way. the 
chairman of the commission would see it is that for the mechanics of 
a regulatory system he has to live with the industry anda it would be 
far more uncomfortable for him to go off half-cocked ana find that 
it was unworkable than it would for him to take a more political 
approach and sound out: the epracticality, sof it. before he makes, 1t 


fivnai. 
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Ms. Bryden: Is there not a danger, which you commented on 
in passing, that once you have adopted this practice, if you want to 
make any amendment to the securities regulations, presumably you 
should go through notifying exactly the same people who were 
notified “in  “the’” initial @econsulvaetion, Othererce Vee smo cee eoe 
considered invalid? Therefore, if you haa statutory authority you 
would be requireda to notify the same people. 


Mre=a Stone: Yes,= you would, andes likely propery = cee re tic 
amenament waS Substantive enough, but there are all shades. 


MS.) Brydens* “L @think’ something” we “shoula Sooke ac. Yeo sthe 
problem of amenament of regulations which have gone through a notice 
and comment process and whether you have to go through the identical 
process when you amend it. I do not know whether Mr. MacTavish has a 
comment on that at this moment. 


Mr. MacTavish: Off the top of my head, for what it may be 
worth, I would say the system now in place with the securities 
COMMISSION iS 71f “you Jaike, a voluntary system jihey comic (acira 
Matter of practice, they do not have to do it at “any stage with any 
regulation: #© "would “think that - 18 they -go- *througnarthis wir. liao 
notifying the industry and having. meetings and all this stuff on the 
Original thing and then they decide they want to amend it next 
month, I think they can go ahead and do it without sany= ore 4that 
machinery, without affecting it politically. 


It might be bad business and it might backfire on them and 
cause a lot of further trouble with the industry, but I cannot see 
that it would affect the validity of the amending regulations. There 
has been no legal process to begin with. It seems to me they could 
do as they wished, but I think ordinary judgement would rather 
dictate ther Sensible, practical course “of “action, “and enat™ fs 
calling the same people for consultation. 


Ms. Bryaen: i take Lt. that is an argument against 
formalizing the procedure. Is it not possible under some principle 
of natural law that a Security dealer could claim the amendment was 
not put througim- with tne same -ministerial” practices sors tne or lainal 
ana therefore his natural rights have been violated? 


Mr. MacTavish: As the chairman mentioned, an amending 
regulation 1S a new regulation. It is another number and another 
place ‘in “the *rating system “inthe ‘registrar's "“orfice,” sos ue Fin 
Itself is” @ new reculation. Therefore, “rt might oe" sarc. cic ecame 
procedures, formal or informal, shoulda be gone through. 


But Veteme sponte this out. "I %think Wt Sis good aw aeMeKucr = in 
his report laid 1t on as good law. There is "no common Law ein Ontario 
requiring, @ ber ws call 10, Pnatural” 7yustice=—that ae mnOLiCcemmenc 
things of that sort--before action is” taken. There ts no law to that 
effect in Ontario, so that principle undertines this whole areas — 
do not know whether that helps you, Ms. Bryden. 


LL 


| Ms. Bryden: DO you “think it would be worth the committee's 
while to ask Mr. McRuer to appear to see, in the light of what has 
happened since his report came out anda the aaoption of the notice 
ana comment practice in some areas, whether he teels he woulda 
recommend *fOrmakigaticon sort 1c) 2nemtnose “areas eancgmreitaten areas -or 
whether he still feels the informal consultation takes about the 
Same time and achieves about the same effect? I think that was his 
SON Lus 10M. 





Mr. Chairman: ¢0 Gwould (think; ‘subject -to what “the committee 
has to say, we would probabiy welcome the opportunity to invite Mr. 
McRuer to appear before us, provided he is able to do so and can fit 
this into his busy schedule. Mr. MacTavish, if the committee members 
are in agreement, would you undertake to make that contact? 


Mr. MacTavish: yes, I “would) be very happy. to. I think the 
former chief justice would be pleased to have an opportunity to 
update. NiS“VLEWS.w AS =tareas 1 Know, he als: sta Ul ginerlorida. 91 shave 
not heard of him coming back but he has been down there all winter. 
If it is the committee's wish, I would be happy to get in touch with 
the juage and see if he is home and, if so, whether he would like to 
attend. 


Mr. Chairman: Thank you. Perhaps that contact will have 
been maae by next Thursday and we can see what comes as a result of 
your discussion. 


Mis eMactaviici geo iCCmmCitS stl cemra MEphODCHMmEEUNCTLONg OL” wir, 
Arnott, I will collaborate with him on the program. 


Mr. > *Cnalomatrs Certain bye dO MNOL. LOnOLeC eMtnw ArnOLUe by "any 
Stretch of the imagination. Are there any further questions of Mr. 
Stone while we have him here? 


Ms. Bryaen: DO you know why the Unitea Kingdom repealea 
its law on this? 


Mra S CON es NO ar ls COmnOL. 


Ms. Bryden: I presume we will be getting some more 
information on the UK and probably on the US 


Mr. Chairman: Yes, weawill,) eam told by “Mr. MacTavish. 


Mrs “sMacTavishie Canalo ereag= You moansparagmarn on, Chater The 
answer? 


Mr. Chairman: Please go ahead. 


Seng Allee 


Ms. Bryden: IS it in this document? 


Mr. MacTavish: I am quoting from the McRuer report. "In 
the United Kingaom, the Rules Publication Act, 18693, requirea 
publication of certain regulations more than 40 days before they 


were mad with information as to where copies coula be obtainea ana 
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providea for representations by public bodies. This provision was 
repealed “by “the Statutory instruments "Act, 9L946.." "Ste was sinwerrect 
for -some 50 years. “I would @nink (ohaetvis a pretcyeocodstesc. 


"The appeal was justified on the grouna that the provision had 
never *worked “satistactorily “and™that informal» seonsultacron = nad 
become virtually a constitutional convention, rendering a formal 
requirement redunaant. Although aelegated legislation was one of the 
two major matters considered and referred to by the Donoughmore 
committee in 1932. Professor Wade informead us that no pressures 
existed for reconsideration of the problem by the Franks committee 
and that there appeared to be little demand for any change in the 
present practice." 


Iomight sjJustrgowon with: the: next: thoughts: )3Simitar, pusticatven 
was formally required in Australia, but the practice was abolished 
in the emergency of the First World War and has never been 
re-established." Perhaps I should ada the caveat that this is 12 
years old. I am sorry, I ao not know what changes have been made in 
Australia. 


Mr. Chairman: I believe Mr. MacTavish will be circulating 
this information to the committee members--those of you who do not 
already have it from the last session--prior to the next meeting so 
you can review it at your leisure. If there are some things you do 
not nave complete copies of, Mr. Arnott will be pleased to see that 
you do get them if you want to. 


Lf “there fare mroimother «questions» of. Mri. Stone, 1 think wewe 
should thank him very much for appearing before the committee today 
and, allow him to get back to his duties. Thank you, MrogStone- 


Mr.) Stone: Thankyou. 


Mr. Chairman: Next Thursday I presume we will have Mr. 
William R. Anderson, QC, here. 


Lnter yections? Hoperully. 


Mri: -‘Chairmans Hopefully, and we will. be’gable eae vourn wene 
regulations: Softbice. ‘By that time »we should ‘have; as, awel aa 
transcript of today's proceeaings. We shoula have had an opportunity 
to review Mr. MacTavish's material and publications ana perhaps have 
some furthers comments Wwith respect, to it. We, hopefuliy,;, iwill exnoy 
the whereabouts of former Chief Justice McRuer and when he will be 
able to .attend. Thank yourvery much. 


The committee adjourned at 11:03 a.m. 
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The Vice-Chairman: We will get today's meeting under way. 
Mr. Eves, our Chairman, had responsibilities he could not avoid in 
his riding and asked me to take over for him if he did not make it. 
Obviously he is not here, so we should get the meeting under way. We 
have two representatives here today from the Ontario Securities 
Commission as witnesses before our committee. I will ask our legal 
counsel, Mr. MacTavish, to introduce the two gentlemen. 


Mr. MacTavish: Mr. Chairman, members of the committee, we 
have # Mra eo Harry. cBray ,-€0Coa7@iwhe.® istinow Ethe avice-chaizrman of the 
Ontario Securities Commission. He has been with the Ontario 
government service for many years and iS a career expert = on 
securities. He has with him the legal adviser for the commission, 
Mr. Keith Boast--not that Harry expects to need any legal advice, 
but it is nice to have a back-up man present. Mr. Bray, as I have 
indicated, has been with the commission some considerable time. How 
Far vaoes that’ go back? 


Meoeprday 25 inceelko51e 


Mr. MacTavish: Mr. Boast, I take it you have not been with 
the commission that long? 


Mow “Bodst-) "NOt@u that m@ong paisar woe haveyebeen qthere since 
Sts 


Mr. MacTavish: The committee is concerned with the subject 
of notice and comment, so-called. We are only concerned with 
regulations and other statutory instruments. So far the committee is 
concerned only with regulations. The question is, should some system 
be introduced in Ontario dealing with regulations before they are 
made? In that way, there might in some way be public or GLEiclad 
scrutiny of them before they are made. 


As you know, the system in Ontario at the moment is more or 
less the same as in Ottawa. For example, the Ontario Occupational 
Health and Safety Act, a relatively new statute, has laid down in 
peremptory terms the fact the minister, before making- any 
regulations, must publish notice of hus mi ntent se. NOch Onl yeichat,) lie 
must publish the draft regulation in the Ontario Gazette, and then 
proceed to have a hearing for anyone interested in promoting or 
objecting the contents of the proposed regulation. In that way, the 
product is thought to be more likely acceptable generally than 
without such procedure. The bugs are worked out of 1t, so, to.speak. 


The other alternative in Ontario at present, and gwhaticr 
understand is the vogue, is the Ontario Securities Commission under 
which, when they have’ regulations ie athe, Chey wwiGt Lie vethe 
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securities industry of what is in the wind and ask them to attend a 
meeting. The subject matter is discussed freely and a consensus 
reached as to the wisdom of the proposed move. That, as I understand 
it, is done without “any directive or statutory backing. it is done 
as a matter of practice in the circumstances where new regulations 
are envisaged. 


Mr. Bray has kindly consented to come here today although 
Thursday is the day the commission meets. He has absented himself 
Evomatoday ' Ss "MeetindmoLe cnewcOMmmissiOnm~in Orderssto be here. Iam 
sure what he will have to say on this subject will be interesting to 
the members of your committee. Mr. Bray, with that preamble would 
you please describe in your own way the procedure in place with the 
Ontario Securities Commission? 


Mr. Bray: We are fortunate in that we have a vehicle for 
disseminating requests for comments. We publish a weekly bulletin 
which we used to circulate to all the members. Some of you felt they 
did not have time to read it, so you may not be getting it. We would 
be pleased to put any of the members back on the mailing list if 
they would like. We do have a vehicle through which we can publish. 
In that bulletin we have a section called notices or requests for 
comment. 


With respect, Mr. MacTavish, we do a little more than you 
indicated. In the last while we have published a draft regulation. 
The reason I asked Mr. Boast to be here is that he has been actually 
putting together the cabinet submissions and dealing with the 
regulation council and so on. We come up here for whatever reason we 
think there ought to be a new regulation. We put it in the proper 
form to make sure we are not offending against proper drafting and 
we make Sure it makes common sense and that we do have the power, if 
the Lieutenant Goveror in Council agrees, to pass the regulation. 
Mr. Boast goes across to council and checks the forms before we 
expose it. 


Mr... Boast? “That 1s¥correct, sir. 


Mr. Bray: At that spointewe 9dratt. armnotice -f[or comment. with 
a preamble explaining what we are striking at, what we hope the new 
regulation is striking at and what it is intended to do. We have a 
Lunctionary cal ledwene secretaryewioris ansoliicer and Secretary ‘and 
we ask that all comments be returned to the secretary within a 
period of time. 


Usually in a case like that, we allow upwards of two months 
Lor commenc™ §tCo ether secretary ~= When es thatsstime ehas passed) usthe 
comments are examined and reviewed and you can tell from the source 
of the comments whether you ought to have a public hearing. We have 
had public hearings on rare occasions, where the regulation proposed 
1S) Of BwideSpread =Gencrd lean cerectemeOmrInvestors, people “ans the 
industry and so on. We give notice of that public meeting and we 
have a little boardroom where we can have these meetings. 


If it 1s Of anterest to specific segments of the industry~--it 
might be the borough, it might be the county profession or it could 
be the Toronto Stock Exchange--then we will hold meetings with them 
and hear what their inquiries are. I do not want you to get the 
impression they are cosy little téte-a-tétes because they are not. 
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We offer them an opportunity to be heard. We listen to views, try 
and weigh them, and then take into account the pragmatics of what 
they have to say and try and reflect that in the draft regulation. 


At that point, the minister may not be involved at all. In 
fact, he usually is not with us. When we recommend it to the 
minister, of course it becomes a government matter as to whether the 
government will sponsor the regulation or not. 


In general terms, that is how we operate. 
PO-SUR a. Ms 


Mr. MacTavish: How many times does this procedure come 
fiwo play? 


Mr. Bray: We had had a new act come into force a couple of 
years ago and we had a huge batch of réguilationS.@We, had a-lot of 
public meetings and it was fairly thrashed out by all interested 
parties through a variety of seminars. 


It does not come into play that often. We have a package of 
amendments to the Securities Act and amendments to the regulations 
of that act which we publish for comment. There is the Commodity 
Futures Act. Do you know that act, Keith? 


Mr. Boasts Yes. 


Mr. Bray: Keith is more au fait with what we have got 
currently. It does not happen that often. More often the things that 
you are likely to see us engaged insdnpvolvaspwiat Ih Calis policy, 
Under the legislation, the commission is vested with a good deal of 
discretion--how to act in certain circumstances. 


The professions in the industry, those affected by, the .act 
itself, many years ago made it clear that they wanted to know that 
we were not acting quixotically and that we would act consistently 
under a given set of circumstances. To assist those involved with 
us, we have a policy-making system which parallels very much the 
system I have just given you, in which we state how we are likely to 
behave in a given set of circumstances. 


That is not regulations and that is not law, but it does 
indicate to people who deal with us that if you behave in a certain 
fashion, if you put a prospectus in with certain safeguards in it, 
the likelihood -is that you will,.get favourable consideration. If 
they are lacking, then the corporate finance people will examine it 
with a microscope. That process which, arguably, is similar to the 
rule-making process that some of the administrative bodies have in 
the United States--without the same legislative background--has 
enabled us, with the assistance of our colleagues across Canada, to 
come up with what we loosely call "national, policies.” 


That enables people who are filing in more than one province 
to get sort of a consistency of treatment by each of the provincial 
admnistrators. Securities regulation in Canada 1 Se to.8 ebO Wine ad 
Matter; at the moment the federal government has not intervened. So 
people who are dealing on a national basis would like to be dealt 
with consistently by all the administrators. 


We meet twice a year--indeed the meetings just finished 
yesterday--and try to agree on how we behave in the exercise of the 
general discretion which each administrator is given under his 
legislation. Am*f ‘making much sensevor anmmiojust) talking here? 


Mor MacTavish: Yes. Lf I may say SO, that is very 
interesting) sbutemay elarori ng wyOumiback sweHarry ne torea moment. to. athe 
regulation-making situation? 


Mrs SBraye, -hOrewinstance; mm wes pUtsn ae. TegGulLation i moutaenot. so 
Vong magomonwstwo things seutraquescmtney woot usta Lota of gpublicity alt 
right but not the kind we were looking for. One waS a proposed 
regulation on increases in fees. We put that out for comment to see 
what the people who were going to be affected by it and who would 
have to pay the fees thought about it. 


At the same time, and this was back in December, we published 
a broader concept--user pay--which iS a very popular topic across 
North America, Not Gust tOntaricpemcOo@eryentO makeasure. thats the Wuser 
of the system, or its beneficiary, pays the full costs of operating 
it. If any of you have looked at the blue book, you will know there 
is a shortfall between the revenue that is produced by the fees 
collected under regulations in the Securities Act and what we are 
actually spending. 


The second, the user pay proposal, was put in rather Draconian 
terms. It was really framed in such language--and I do not take any 
credit for the drafting--that it was meant to evoke comment. It is 
like the old story about getting the mule's attention by hitting him 
on the forehead with a two-by-four. It certainly did that and we got 
some very public comments from the Investment Dealers Association 
and the Toronto Stock Exchange which felt that we were trying to 
throw ja burden Son thes industry which? sthey “did not feel. was 
warranted. 


That) waswmjuste-sOrte ofan vearly lwarning shot: it was.not. meant 
to "be “the "basiss-10r fasszdnm iproposalr because, Te .think if -it had been 
our "minister, wouldi@have sheen quite properly wentitled .to say some 
harsh words. Perhaps he did; I do not know. Not being the chairman, 
I do not get all the harsh words. It evoked comment. 


On the other one, the fee structure, we did get comment from 
people who were affected by the proposed increases in fees. We were 
playing catch-up. We had not had a regulation on fee increases; some 
of them, Keith reminds mé, had not ‘been changed for 30 years. The 
Salesmen's fees, the licensing or registration fees, had not been 
keyed to cover inflation for a decade or more. So the increases 
proposed were fairly substantial. 


Wes have got, Chewcomienivs ine regulation ¢willibe rcevisedq=-and 
has, been” revised=-in slighnw sof ethestcomments) and thas «now forthe 
second time been submitted to our new minister, Dr. Elgie. There was 
a proposal on fees submitted the previous June to Mr. Walker and it 
had rot “gone “forward .e=ene, eel Sscirinik,. Y wanted? .a testing procedure 
greater than he felt we had given it. 


We have given it that, and given it our best try, so now we 
have advanced the’ regulation Bnto--is at) fair “to, callele@wa. sausage 
machine? There is a procedure that you have to follow once you put 
foward-- 


The Vice-Chairman: A rose by any other name. 


Mrs “Braves Te %gowtback tous army daysaswhercoa wea shadinia 
procedure we had to follow. We used to call it the sausage machine. 
We “would Put “ite )in Tand®?the satisagesewould® Tcometvout., whe; other 
end--sometimes. 


| Mr. MacTavish: “Thank you” very muchs The questiom in my 
mind is? that "this procedure, = trom swhat Syow elle meyaais notecadsed 
into play too often because regulations are not made every day. 


Mr. "Bray: That} Vstrignt. 
Mr. MacTavish: A few times a year maybe. 


Mrs” ‘Bray. ) ewes wouldm notembe: sdOingeemtr, chatefortens Kerthesis 
getting me to what I thought was obvious, that every time we propose 
a regulation we have been publishing and getting comment, but as to 
the numbers of times, you are quite right, it is not too often. 


Mr. MacTavish: What I was leading up to was this question: 
Rremothere occasions Sine this 9*procedure;* which’ *everyone “in Che 
industry recognizes, I think, from what you say, aS a good system, 
even though it has not the benefit of statute behind it or any other 
formality, when the commission must move more quickly than the 
procedure permits? 


Mr. Bray: There is no question about it. I guess the 
extraordinary one, and some of you may or may not remember it, goes 
back as far as 1971. This is when the foreign ownership regulations 
came into play. Merrill Lynch had purchased one of Canada's largest 
old line underwriting firms, Royal Securities, and the securities 
industry became greatly alarmed that it was going to be overwhelmed 
by the great American giant. 


They set up a foreign ownership study unaer the then retired 
president’ of Impérial Oil and 'they” came sto tthe conclusion; = im 
effect, that foreign-owned dealers should be expelled from _ the 
Canadian marketplace. That seemed to be a bit overwhelming. The need 
for some restriction on new foreign brokers was made apparent, but 
the extent to which the industry was prepared to go, as evidenced by 
the noises they were making publicly, seemed a bit MCh nALRe 
government was requested by the commissions°to pass an interim 
foreign ownership regulation, which was brandnew, which at did very 
quickly, to lock the Situation Sin “placé,.and j*to Spermit it” to .be 
studied as it was subsequently, publicly, with a report being 
published on the subject. 


In that case it was essential that the regulation be put 
through quickly and this notice procedure came after the fact rather 
than before the fact. The regulation was a holding regulation, if 
you like, a tough one, but a holding regulation, and then all the 
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comment--the public hearings and the comment--came afterwards. The 
result waS a report on nonresident ownership, as the report was 
called subsequently. 


yes, there are “occasions. I can recall, dredging back..ainto 
history, when the Paperback and Periodical Distributors Act was 
being considered, and there waS concern about the paperback anda 
periodical distribution system becoming a monopoly in this province 
and Ll tse =berngretakenm Olnmeany. people Gwith «sort ofs.an unhealthy 
background or association. Perhaps none of you will remember that 
with the exception of Mr. MacTavish. 


The regulation-making powers were used very quickly again to 
Stop. a Singve tentrty, which tommy srecollection: wasfout of St. Louis, 
Missouri, bron eying lip Ag@eadsl the paperback and periodical 
distribution “in Stavsmiprovince Pr iheyeswerne buying .up .these, little 
distribution firms one by one and it almost got to the stage where 
the only person who would be distributing Playboy magazines and 
anything else they happened to want to distribute would be this one 
company. They had=tovactwquickiy.. 


PE el eC OULGeIeSUMNMarIT Zell, weet iamert BilomeSUGgeSted, that Sithws 
procedure ought to be enshrined in some way, I would ask you 
Sincerely to make Sure there is a safety valve in there so that we 
are not obliged under all circumstances to go through this notice 
procedure. We are glad to do it and we think it makes good sense, 
but I suggest to you, make sure there is a safety valve. 


LOS 20 rants 
Mr. Van Horne: Could you elaborate on that? 


Miso bay.: Lee chough tay 1 wehnad- I mentioned the foreign 
ownership. 


Mi) VaheenOmune: Inemmsalety Gvalve! requirement. Mechanically, 
we are not all legally trained, so we could stand a little-- 


Miaoe Boayse syOUmaCcCannoty maker WteeiSOe’ ridids that. the -peopiie 
responsible for making regulations have to go through a notice 
period "and =a "comment =pertod mand) Sc on es 1f yourwock them into that, 
you practically take away the capacity to govern. 


If there is a need, let us say, under the Hazardous Products 
Act--and I am talking over my head now--sSupposing there is a new 
poisonous toxic substance that has to be banned quickly and it has 
just become apparent to the scientists that it needs banning. A 
report “comes out ‘and there 1Si7a yneed| to stop the sale of this 
product quickly. If there is a regulation-making power to do that, 
to put that through the notice-making power prohibiting the 
potential harm to continue, the regulations-- 


Mr) VanmeHOUnGs) SSOmuns the: factual) wratingssyoum* wouldsahave..a 
statement, "Notwithstanding all of the above, in the case of an 
emer gent™--whatever=-somebody ~hase@tne «authority) sto » move without 
novice, Is ‘that grec 


Mr. Bray: Right now, of course, the Lieutenant Governor in 
Council, really the cabinet, has the power in the end result to make 
regulations. He who wears the crown must also wear the thorns, and 
vice "verses Timyoutare goingetougiver him vthe thorns. he should also 
Havet the: opportuniity;eeb! would ithink, cofu meeting, “a Mazard, like. that 
Or meeting an urgent public need. 


You should not “completely ‘takes away) the» discretion .of. the 
regulation-making power and lock it into a rigid format. Set down a 
rule, by all means, a general rule with which people developing 
regulations ought to comply--notice period, comment period--but with 
great respect, when you are making your considerations, P suggest 
that you have to give some flexibility to the people ultimately 
responsible. 


Mr. “MacTavish. olethink @yourmspount? tisieasg vaelidivoney thati muse 
be taken into consideration if any such thoughts or recommendations 
are made later on by this committee. 


Mrs Bray: We have the DLrinciple enshrined in our 
legislation in connection with our discretion to take emergency 
actionvsin “thes publics interest yeslt ours investigations staff scone 
forward with evidence that a particular dealer or salesman is 
behaving in a fraudulent way, we are subject to the rules Onna tural 
justice. No man, in general terms, can lose his Livelihood without 
having an opportunity to be heard, but we are empowered to take 
immediate action to suspend his registration without a hearing, 
provided we have a hearing within 15 days. 


TEM wel@havet@a Esituaetiondl wer thinkwris’*s bad Genough® tCos«wanrant 
immediate suspension, then we have the power to act and prevent 
further harm to the public by taking the dealer or salesman out of 
business. We are also forced to have a public hearing immediately 
following. 


Mr. MacTavish: That is in your statute now. 


Mri" BrayS ves) Sn @sectionsi¥l23@and i274. Section 23) iSi,tue 
right to issue cease trading orders and sect lon )l24 «is “the anight .to 
deny the right to trade. Back in the earlier registrationspar Gaeac 
the front, is section 26. This will illustrate section 26: "The 
commission, after giving a registrant an opportunity to be heard, 
may suspend, cancel, restrict or impose terms and conditions upon 
the registration or reprimand the registrant where in its opinion 
such action is in the public interest." The general rule is there 
must be a hearing. 





Then it goes on to say: "Where the delay necessary Lor, 4a 
hearing under subsection (1) would, infenthessropingon # sof ache 
commission, be prejudicial to the public interest, the commission 
may suspend the registration without giving the registrant the 
opportunity to be heard, in which case it. Shall. forthwith snotity the 
registrant of the suspension and of a hearing and review to be held 
before the commission within 15 days of the date of suspension." 


You might want to consider that Kind Ofaarprineiples wpower = to 
act and-- 


Mr. MacTavish: That leads me ineOseuy) memes) qquestiony. 
Perhaps I should premise the question by saying we all know the 
personnel of boards and commissions of government change from year 
to year and time to time. Let us assume the securities commission's 
present practice, which I understand has’ been. ‘inseifect for -some 
years, might not be agreed with by some future commission and it 
might be inclined to discontinue it. Would there be any objection, 
in’ yours mind. tOecanvingminmestonesene “principlemor gthis@practice: iin 
your legislation so it is there regardless of the views of a 
commission down the road? 


Mr. Bray: You are probably looking at a broader question, 
which 1s whether there should be some legislation of more general 
application applying to regulation-making process under all acts, 
not just the Securities Act. Obviously my answer to your question 
would be that it 2s a practice, we.think is a-good one and one which 
we ought properly to apply tor other acts as well. 


LO S0ie s Mie 
Mr. MacTavish: Thank you very much. 


The Vice-Chairman: Are there any questions of the witness 
from committee members? 


MS an Buvaens: = lamnavewma number Bor g@iquestions..-L found) Mr. 
Bray "s® explanation veryarentightening ametiethink what..the,-Ontario 
Securities Commission does iS an example that could be considered 
for general application, but you have a very specialized field of 
Operation. You are in a fast-moving marketplace and I can understand 
you would need some opportunity to act very quickly. 


Pegather  yousswould notminave @anye@iparticular sobjection...to 
enshrining in legislation the kind of notice and consent you have 
been doing@as Longmas cheremwas, aesdrety avalve. I notice .also™ vou 
have a very long list of* subjectsiain your act ‘on which you can issue 
regulations. There are 36 enumerated in your statute. The 36th is 
another safety valve. It allows you to exempt any person or company 
from the provisions of any regulations. I wondered if that has been 
used very much. 


Mra, Braye iNO,s ico) NOt. thinkigthat one ~hass»been.iused at-.all. 
Mr. MacTavish: Not to my knowledge. 


Mr. Bray: That one has never been used. Ifa new exemption 
is thought to be needed--let us say some new tax benefit that only 
benefits avvery Limited sectionof sthe public and. those. people do 
not need the protection of the act--we would recommend a regulation. 
We would not exercise that power ourselves. We cannot act under 
that. They can pass a regulation which would grant the director of 
the commission the right to grant exemptions. Frankly, I cannot even 
dream of what we would ask for under that because, in all candour, 
the act gives me more power than I would sometimes like to have. 


MS. 'Brydenw= Sectionml39 ed astssithese — 36. -areasiein jwhich you 
can pass regulations. 


Mr. Bray: In which the government can pass’ regulations; 
you are guite right. 


Ms. Bryden: Yes. That exemption would appear to be another 
safety valve, but as far as you know, you have not used it very much 
or ateall: 


Mr. Bray: We have not found the need for it. 


Ms. Bryden: As far as regulations affecting fees goes, i go 
appears the procedure is that you do call for comment and then «it 
goes * ‘to the —tMinistere@ ofes (Consumer and Commercial Relations. 
Presumably the Treasurer either does or does not put the increased 
fees in his budget. 


Mr. Bray: I think the Management Board of Cabinet looks at 
Tt. The “financial specples Vooks atisivaeto sces at olt ois..ity ine with 
what has been done in other areas of government and then they 
recommend it to the cabinet committee. Then it becomes an order in 
Sounci.. 


Ms. Bryden: Has the Treasurer or the government put a 
higher level of fees than what was proposed in your recommendation? 
ZT presume mostscof syourgicommentagis sthat...they, would slike “the fees 
lower or varied in some way. 


Mr. Bray: I do not want you to infer anything. We have not 
had any direction on the subject at all. We took this*action-on our 
own initiative because it had been a long time since fees were 
reviewed and obviously inflation has taken a terrible toll and, 
secondly, in a time of general constraint and a general, but not 
specific, direction to recover all costs, we have not had that. We 
thought it was prudent management to consider it. Our fees certainly 
have to be adjusted in line with the inflation that has taken place. 
Phat is only fair. 


That is the one we hope will go through subject to whatever 
change the government's financial people suggest. The other one, the 
user pay, is quite a different subject and TS _VeryeCOntroversial. 


Ms. Bryden: The proposal that has gone forward: tcecnOrteed 
strict application of the user-pay principle? 


Mr. Bray: Oh, no. 


Ms. Bryden: It is simply an increase LOG « LDt ecsonaly 
effects over a number of years. Sances, I. .understands that, the 
Treasurer does favour a user-pay principle.~in.<a.Lot.of sother, Fields, 
he may in his budget come up with a much higher level of fees than 
is proposed in your proposed regulation. 


Mr. Bray: The user-fee concept--this is where the industry 
got a little excited--suggests a new form. ol whats Might evel. pe 
considered a kind of a direct tax, a transaction charge on every 
brokerage Or commodity transaction--what we call a CICKeC 
charge--which would really be a direct tax that would be paid by the 
beneficiary of the system, the investor for whom the system works. 
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We have set up a fairly sophisticated continuous disclosure 
System over the past decade. It operates at some cost, not only to 
the issuers who raise funds through the system, but also to the 
taxpayer through the staffing we must do to keep the system in 
place. The question raised is whether some of that cost ought to be 
recovered from the people who are benefitting from it, that is, the 
persons who are trading in shares or commodity contracts or options 
in all these funny little pieces of paper that we see flying around 
now. That is the user-pay concept. 


The other side of that coin is that there is an argument too 
that we are, in part, a very specialized police arm, a specializea 
detective branch, and there is a question whether the cost of that 
enforcement program ought not to be picked up the way that the 
general costs of policing are by the taxpayers as a whole. 


The larger thought is that the beneficiaries of the system are 
all the taxpayers because it enables money to be raised through the 
system--capital for business to help them expand, and hopefully to 
create jobs and all the good things that we all want. That is what 
the system is intended to do. Today it may not be working as well as 
it, ought to, but that 1s ‘anotheresup ject. 


Ms. Bryden: The user-pay concept then is not easy to apply 
because of what costs should be charged to what operation. 


Mr. Bray: To what segment, yes. 
Ms. Bryden: That iS an interesting point. 


Mi weeBray: “1S site amepo.lee wefunction? Should the ~winvesrar 
Dear athe OSte his 1S -Over-and above =the =straight icensings teamor 
the cost of processing a prospectus which is built into the present 
act. There is a charge for a saleman's registration. 


VOug gL Llem ansprospeccus = with! Susimiand “there is <a chargeseron 
screening that prospectus. There is a cost’ to the legal and other 
analysts who look at a prospectus. We are trying to cover that in 
part now under the present act, but the broader concept is really 
the surveillance, the enforcement side, that makes this continuous 
disclosure system work. 


Ms. Bryden: I have a point with regard to the notice that 
does go out in your weekly summary when you are GONG sto, .dovsa 
regulation. I had noticed that the weekly summary was not coming to 
the MPPs and I am not complaining because we just do not have space 
to store it. i wrvely “on them critwvem for the Ministry. of Constmer sand 
Commercial Relations to have a copy on file. My main problem was to 
remove the coloured page on the front in order to put the rest of it 
into the paper recycling bin which we are required to do, and they 
do not take anything but white paper. 


Mr. Bray: That 1s a break-even operation, believe it or 
not. We charge enough for that that we actually make a dollar or two 
on the weekly summary. 


Ms. Bryden: What is the circulation of the weekly summary? 


EY 


Mr. Bray: About iz7000mer largely @professions<;yit) circulates 
across the country. You might be interested in knowing it 1s even 
followed by the national commission of the Australian government. 
They watch very much what is happening in Ontario. 


Ms. “Bryden?y**i" Suppose! practicallyrsalblogthesd Comments «come 
from the province of Ontario. Would you get comments from the Quebec 
Securities Commission? 


ie ete 


Mr. Bray: Oh, sure, ‘probably® ‘because sometimes. the , things 
we are leading on they are interested in doing, and we are trying to 
evolve as much uniformity--or, at worst, compatibility--because most 
provinces are seeking to keep securities regulation as a provincial 
Matter. If we do not make the system work provincially, then that is 
a clear invitation to our colleagues in Ottawa to get into business. 


We had FOLNe hearings--this is not regulation-making 
power--with the other commissions back last fall on the issue as to 
whether the Toronto Stock Exchange should be permitted to continue 
with its fixed minimum commission rate structure. We were joined by 
Riberta rand British Columbiawast? participants. tQuebec,, because-cor ta 
legaleglitch, “cannotimsitelegally outside of ethat «province, but othe 
Quebec chairman came down and sat with us as an observer. So there 
are some joint interests. 


If there is anything that seems to affect the investor, the 
papers pick it up too--the financial pages, the Globe and Masciein 
particular, but eco “ae eressciamextent Pieseloronto “wtarf~prF inancial 
Times; Financial Post, eand® “believer #1 taPormenot, © tthe mWal Igostreet 
Journal. 


There is a Securities Regulation and Law Report that is 
published in Washington that is a complete coverage of the United 
States. They are subscribers to our bulletin and we will find what 
is happening in Ontario tucked away with what is happening in 
California and New York. We have noticed it at least. 


Ms. Bryden: Can you say, on the average, about how many 
comments you would get on any given regulation? I suppose it depends 
on the subject. 





Mr. Bray: On the average not too many. Keith, who has more 
to do with reviewing it, reminds me that on the average we will get 
perhaps 10 comments. We got a substantial number on the fees, 
particularly from some of the people whose licence fee was being 
upped--everybody thinks it is too much. On _= some of the “more 
contentious issues we have had 50 to 100 comments. 


Ms. Bryden: Do many of the people out there, the 
individuals or companies, ask for the opportunity to see the 
comments of the other persons commenting? 
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MowsecBievcne Welmhavegna 1poltey “on sithat sand= tags Sameoubiash 
policy. We say that unless they ask to have it kept private and we 
will do that because we think there is some virtue in doing so. They 
go into a public file. The comments and letters are always available 
to the public. The papers do look at them, and occasionally some of 
these little bon mots that you see in Jack Willoughby's column in 
the Globe and Mail have been extracted from the comments he has 
picked up from the public files. We are very open with it. 


In our bulletin we list the firms, the individuals who have 
given uS comments. We actually name them when we publish the 
Summary. When the closing time comes we will note the closing and 
say we have received comments from the following. Of course, it 
follows from that that you can look at what they have to say in the 
public file. The interested parties--you might call them the 
lobbying groups--know where those files are. They certainly get to 
them and make their submissions based upon what they find in those 
publiesiiviles. 


MSimebryden: what Sis they average time that (you m@qive m@ifor 
comment? 


Mr. ‘Bray :eUpWandSecort a couple. of months. 
Ms. Bryden: You say upwards. Sometimes is it less? 


Mr. web ay stead Gee DeENGsS) °1f it 9s) aneairqgentigamaccem. —pUL 
normally Zteis two months. 


Msiee Bryden: etl) dojenot,, think: »most MPPs. .are getting  ~the 
weeki ys Summary: “Siggwondergaf you could,-furnish 7s later. on watched 
copy of a notice for any sort of recent regulation that you have put 
Out notice calling for comment? 


Mrs Pray: Sie teiis you Cwhatwawe will <“do.s We willamqet you wa 
copy of the one I was talking about on the fees that we published in 
December. Keith will supply enough copies for the committee. 


Mr. »MacTavishize i. ehe will ~bey kind enough yto /senduschemuito 
the clerk of the committee, he will arrange to have copies sent to 
the members of the committee. That was going to be my next and final 
question. Would you be kind enough to arrange to have sent a COD mOL 
whatever notices appear in your house organ? That's a weekly? 


Mice Bray: Yes. 


Mr. MacTavish: Also any notices that commonly appear in 
the local press. 


Mime Dlay ciWecescOmnolm publishs an. the . press NOL Ma Ly. ECaeeS 
extraordinary. 


Mr. MacTavish: Fine. 


Mree Braye, Occasionally on one of these public interest 
hearings, which is not what we are talking about now, we will tell 
the applicant to publish a notice. It does not cost the taxpayer 
anything; the applicant pays for that. 


Ls 


Mr. MacTavish: The committee is interested in regulation 
procedures 


Mr. “Bray: “The onl yatoneewer havemhadwarecently sisesthe. fees. 
We'll get you that one. 


Mr. MacTavish: We would appreciate anything in the way of 
published notice of what the procedure is all about. 


Mrs tbray: SOure. air.) BOaSt. wuLluEtakescares Ota thats 
Mr. MacTavish: Thank you very much. 


Ms. Bryden: You say occasionally you have public hearings 
on a regulation. What sort of notice is given when you do decide to 
have a public #hearing? @in fact; iwhate«are ythe scraterias that. would 
lead you to decide to have a public hearing? 


Mr. Bray: If I led you to the impression that we normally 
have public hearings on regulations, I misled you abd coeain 
misstating myself. We have really only had one period in which we 
had public hearings and that was on the regulations in the new act. 
It was a big, complex package and, actually, I do not recall what we 
did there. We used the big meeting room in the Macdonald Block by 
invitation and we had “sessions there of upwards of 500 people 
explaining to \them™@whatwwe iweremup to.) Itiwasiysopty ofivagsmutual 
education process. 


By that time we had had many small meetings, with the legal 
fraternity, the accounting fraternity, the interest groups, 
investment dealers, Toronto Stock Exchange, but it was not a public 
hearing of the kind that you are perhaps thinking of, the 
confrontation type of public hearing. These were give-and-take 


Meetings. 


Finally, it wound up vin September 1979. After jwe issued public 
notice and invited people to enrol to let us know they were coming, 
we had two separate sessions that then proved to be of so much 
interest to them that we had the sessions in the big room in 


Macdonald Block. 


Ms. Bryden: Do you have a panel from the board for the 
public hearings? 


Mr. . Bray: in’ “thateecasce:memanad.s allsnthe ..senicr, stati 
members. There are two permanent commissioners, the chairman and 
myself, and we were both there. At that time it was Mr. Baillie and 
myself. We were there throughout the: «session, participating -in the 
give and take. The heads of our various specialized sections include 
the corporate finance section, which deals with the prospectuses and 
the other financial vehicles, and the licensing section, and so on. 
Corporate finance and continuous disclosure were the two major 
changes. When the new takeover bid rules were under discussion, it 
was in those sessions as well. 
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That had been a sort of seven- or eight-year process because 
it had been through the justice policy committee. There had been 
public debate on the legislation in the justice policy committee and 
the regulations and there had been lots of public discussion on that 
one. 


Mr. Boast: The session that the vice-chairman describes, 
where there was attendance in the range of 500 and so on, was very 
much an edaucative process. The regulations had been completed and 
had been, while not enforced, ready to go. So it may not have been 
within the Kind Of context iyou are thinking) of. 


Ora alts 


We had a public hearing within the last half-year on proposed 
regulations. We gave notice--I think it was certainly in the range 
of something like Six weeks--that we were going to hold this public 
hearing to discuss the proposed regulations. Prior to notice of that 
hearing, we had published the regulations in their proposed state 
and had received comments. The attendance at that particular meeting 
was disappointing. It was very limited, but there had been the kina 
of notice that should have been given. 


I think people felt the process of notice and written comment 
was sufficient for their purposes. I do not know what our practice 
willbe: ine the wiuture’. sit iwblly turn on seachppanmuleulan slic Gance jst 
am sure, aS to whether there 1s any merit seen in having a public 
hearing. 


Ms. Bryden: What was the subject matter of that particular 
hearing? 


Mr. Boast: As I Say, it was a fairly extensive package of 
proposed amendments to the regulations under the Securities Act. A 
good deal of the package was housekeeping but some of it was of 
important substance. 


Mr. Bray: Was that the one at which the summary prospectus 
Or statement was discussed? 


Mr. Boast: No, that would have preceded this one. This was 
the one that would have incorporated the resale restrictions and 
that SOnt ter thing. 


Mr. Bray: This is a tightening up-- 


Mr.) Boasts’ Iam sorry, “Harry, ‘JI. Jam mistaken.e that o.was 
proposed amendments to the act. All along I have been saying it was 
Proposed amendments to the regulations and it was in fact proposed 
amendments to the act. As I say, there had been notice and comment 
given on these proposed amendments and a public hearing held, but 
the nature of the attendance was disappointing to me. 


I might just comment that has often been a personal 
disappointment tO me. We have been, I think, very good about this 
notice and comment process, but we have never got quite the response 
I would have liked to have seen or would have expected perhapsiyin 
innocence. 


LS 


MS. Bryden: At*®the big =-meeting yot. shad; which you, vsay was 
largely of an educational nature on the proposed new regulations, 
did people have to register in advance in order to be allowed to 
Speak or could anybody who showed up at that meeting speak if he 
wished to? 


Mr. “Boasts "As =i =recall, Sethere vicertainlymiwas) ran. SOopportunity 
for them to speak. I think there was such a press for the places 
that there may have been a requirement to register in advance to be 
able to attend”and havea ‘place®tovsityvi1' really (cannot,irecalil, but 
there waS an opportunity for general discussion. I suppose it was 
something of a seminar. Things were presented to them in some 
fashion that was hopefully understandable, and then they had a 
chance to enter into a dialogue with the people who were making the 
presentation. 


Mr. *ebl ay: Pnew regulatronseetendmaelO Bbomilalr lye atechtiiloal Mase 
the general public interest themselves very little. I doubt for the 
most part they understand the implications of what we are trying to 
get at. But where there is, let uS Say, a takeover bid where there 
are a lot*®of*public™ shareholders, “and-Yone™ party or. anothers has 
requested a hearing, we publish notice of hearing. 


At those public hearings we always ask who is present and who 
would like to be heard. It is inevitably our practice to ask 1£ ‘they 
want to be heard. If a public shareholder turns up or a member of 
the public shows up and wants to have something to say, they are 
heard. That “1s #0ur *practice ~and= there mis: no =questiont about LL raNow 
we are talking about a different kind of hearing, but there would be 
no reason in the world why, at any hearing, we would not let people 
speak. 


The commission rate hearings in 1976 was the last time we had 
a substantial number of members of the public come up. That got a 
lot of publicity and we had quite a number of individual investors 
come up and comment on the fixed rate of commission the Toronto 
Stock Exchange was then charging. 


I do not think we had one individual investor show up at the 
last hearing, although we gave it as widespread publicity. I share 
with Keith the disappointment that we do not hear much from our 
constituency. It is that silent majority who are out»theres;and who 
do not show up. We view our role as looking after them as best we 
can, but we do not hear from them as often as we would like. 


At the 1976 hearing many investors showed up. There were some 
individuals who said, "We were paying too much," or "Make sure we 
don't." It was the sort of comment you might expect. Not a soul 
showed up at the  Wast Sone It was all interested parties, 
institutions that think perhaps they are paying too much, and so on. 


Mr: MacTavish? “It “i°-may Prneervene ™ syst to’: clear, sup ios. 
Bryden's point. I take it your “process of notice is adequate to 
inform anyone and everyone who is interested in the subject to 
attend. Furthermore, they may attend without any red tape. They may 
attend and participate in the action, if I may use that term. Am I 


Gignteon that? 
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MroBray: "Absolutely. Evenigathough “soe iseram technical right, 
we try to put the statement of purpose in layman's language. Some of 
the language tends to be pretty stilted and technical, and we try to 
put some “explanation in®to -trygito wives the person readings, awhio lis 
not an expert or a lawyer or an accountant, some idea of what we are 
trying to do. Sometimes it really does not make = much sense Unless 
you have got the whole mosaic of the regulations in your head and 
you know what you are really doing by making changes. 


Mr. MacTavish: That iS an understatement, I think. 
Mr. Bray: It may well be. 


Ms. BEydens! Il @have: gust gone sioimals pquestwon. sibas Ougn bye how 
many instances do you make changes in the regulations as a result of 
this process of notice and comment? 


Mrs (Bray: Titwould: ssaya.dozensog Mr. sBoast. (ls involved. More 
in the drafting these days than I am and he has just whispered to me 
that inevitably we make changes. 


Ms. Bryden: Substantive ones? 


Bice Bray: More often Clarit ication than Substance. 
OccaSionally though we will change direction. It will just be made 
apparent that what we are doing iS impossible. I can think of that 
happening more often in our policy statement process which is very 
Similar to the process I have described. We will come down with a 
Statement and somebody will say, "That is not going to work," and 
because we have not had a wide enough sampling initially we say, "By 
golly, syou are right; that. just does not worn... 


Mss Bryden? Can you)! give 4uS..an. vexample se otea. echange. Sin 
direction? 


MranpeBray se hingspoliciese Last) .summeby weamDuUbl ished. notice 
that we were having a hearing on what was described as the uncommon 
equity problem. That is the. practice’ ,of people avang, control of 
companies and selling shares which have no votes. You have full 
participation in everything except votes which iS not exactly 
democratic sini -asiloty of speopleks mindssn,Toswdeteawlabel .on1t,,wescall 
it uncommon equity. 


We took immediate action and said there would be no more of 
these issues qualified. We said to the exchange, "We would be much 
obliged “1f "you did note@list vanysmoremotf, these for the .time, being." 
Mr “Boast; would yoUm@iikemtositelimmMs, Bryden ithewmshiflt? eyou, can 
describe it better than I. 


Mr.) Boast v@Yes7 ihe; (shi ttenwasesaltong, jthese. Jines syinitially 
when we went into the area, we wanted to introduce some kind of 
machinery in the takeover area, to protect these people in the event 
of a takeover. Normally, as we stand now, they would not share, that 
is, the holders of these non-voting securities would not share in 
any premium that might be paid for the voting securities. Many of 
them perhaps in the past had bought those securities thinking that, 
Since they were common securities, they had rightly some kind of 
participation in any takeover. 


at 


We certainly gave out signals that we thought we would be 
introducing relatively extensive machinery to not only disabuse them 
of that notion, but introduce substantive protective devices to have 
the desired result. During the course of the hearings--and I think 
the hearings went on for two or two and a half days--it started to 
come out, and it certainly jelled in the commission's mind, the 
tribunal's mind, that that was not necessary, that what woulda do the 
job was disclosure--that disclosure of what these shares were at 
every opportunity to the potential purchasers and holders would be 
enough to protect them in these takeover situations, or at least 
make them understand they were not going to Share in any premium. 


Desens i 


The resulting policy did not incorporate any of this machinery 
which we at first thought we might be putting in there; it would 
have caused a great deal of alarm and probably would have been 
something in the nature of overengineering and too extensive. In the 
minds of a lot of people that was a 180-degree turn or qualification 
On the nature of the policy and the resulting policy was one that 
is, I guess, exclusively disclosure instead of this other machinery 
I speak about. 


Mire. Bray ce bneme CacOn ime taphe tLe Speaks (lomnciiate sin Cid gaiot 
Sit on those hearings; I have forgotten why. I read all the material 
but«Il did. notwsecs 


The reason for the shift is the Toronto Stock Exchange was 
urging us very strongly to incorporate some sort of a requirement 
that anyone making a takeover bid would also have to pick up these 
"uncommon equity" shares. 


This is another situation where there is a kind of national 
interest to take into account. The Montreal Stock Exchange, the 
Vancouver Stock Exchange and the Alberta Stock Exchange were all 
interested. So you have to be conscious of the fact that not only is 
Toronto the premier financial centre in Canada, and I make no 
apologies for that, but we hope to stay that way and we must remain 
competitive. There is no use closing your eyes to the fact that if 
you impose certain things you are shifting business elsewhere in 
Canada, andestnac stscamMoum cic VODJeECLIVE LOmetnecrsOntallo: “secCunLcics 


Commission. 


So sometimes you do not go as far as you would like to go, but 
a very good example of why we are in the forefront by ourselves is 
the follow-up bid requirements. There is nowhere else in Canada 


where they are doing that. 


The Vice-Chairman: Do any other members wish to question 
Mrs beay © 


Thank you very much, Br. eSray “and' Mr. Boast, for appearing 
before us this morning. 


Next week we have Mr. Paul Hess, the director of legal 
services of the Ministry of Labour, to appear before us regarding 
notice and comment on the Occupational Health and Safety Act. That 


is next Thursday. 
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Two weeks from today Mr. David Mundell, from the Ontario Law 
Reform Commission, will be appearing before us. ( 


If there is no other business to come before the meeting, I 
declare the meeting adjourned. 


The committee adjourned at 11:22 a.m. 
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NOTICE AND COMMENT 
OCCUPATIONAL HEALTH AND SAFETY ACT 


. Mao. @ichasarman: et... appears es «wwersshave: ga ‘quorunser Today, «wen Have 
Wienmic raul pHess; «who-a@s ¢directorj vot) jegalessenvicesiior, the 
Ministry of Labour. We are pleased to have you here this morning, 
Mr. Hess. 


Mr. Hess: Thank you very much, Mr. Chairman. 


Mr. Chairman: He has come to talk to us about notice and 
comment procedures regarding the Occupational Health and Safety Act. 
The act does have some notice and comment procedures which, I am 
sure, committee members are aware of. This is an area the committee 
is very interested in, Mr. Hess. We have had several witnesses 
appear and there will be several more after you as we try to wrestle 
with the problem of what to do with notice and comment. 


We are very interested in the fact that this particular act 
has had notice and comment. There will undoubtedly be plenty of 
questions from committee members as to how it has operated in 
practice and what your experience with it has been. If you have some 
introductory remarks, we would be pleased to hear them. 


Mr. Hess: Yes. Mr. Chairman, I have prepared a memorandum 
about section 22 of the Occupational Health and Safety Act. I have 
some extra copies. 


Mr. Chairman: The clerk will be happy to distribute those 
LOreyou. 


Mr. Hess: I Wile Leer OU read this memorandum to the 
honourable members. I will just simply comment on it as I go along, 
if you can follow it with me. I set out the section ana I call your 
attention to the fact that it requires two instances of publication. 
It starts out by saying, "Prior to a substance being designatea 
under paragraph 14 of subsection 2 of section 4l, the minister shall 
publish in the Ontario Gazette a notice" that the substance is going 
to be designated and asking for briefs and submissions. Thenwitagoes 
on to say "shall publish in the Ontario Gazette a notice setting 
forth the proposed regulation relating to the designation of the 
substance at least 60 days before the regulation is filed..." 


Tie ones ~readcsy “thateetrathnerwscarefullyyscttheres are the two 
requirements for publication. First) of adly Byout .are: .going, ite 
designate a substance. It is your incenfrion oe prohibit, pregqulate, 
restrict, limit or control the exposure of a worker to a particular 
Substance. You ask for briefs about that portion of it. 


The next notice simply requires the ministry, after getting 
the briefS and submissions, to come up with a regulation it proposes 
tComentroduce,. «tompube rsh Tt ‘ande them tite tw) cn lieoUm Gays ae ne 
section can properly be said to provide for antecedent publicity. 
The comments invited are only on the intention to designate the 
Substance meihnercm 1S) now provision; aS. 1 Tread ethismescctron,.s Lor 
comment on the actual regulatory provisions as to in what manner and 
€Ou what sextentryour are prohibiting, Limiting, or Controlling =the 
exposure. 


Some other problems have also arisen from this section. Having 
received the briefs and submissions, suppose you then want to change 
the regulation you had publishea in the 60-day period. Does that 
Mean you have to go back and republish it with changes, or should 
that only be done with substantial changes, and what are substantial 
changes? If you keep changing it, you never would be able to file a 
regulation, if that iS a proper reading of the section. 


Another problem is this: Suppose you have gone through these 
statutory conditions and steps, and you find a mistake has been made 
or there is something wrong through experience in its application 
and administration, you would want to amend it or revoke it but this 
section does not provide for that. 


Conceivably, None. could, publish a. notice (of intention ecto 
designate, ask for comments and briefs, publish a draft regulation, 
Elle 1Ueandmenens iteis* wide open as t6 what, you can dorthereatter-. 
you can do anything so far as that substance is concerned, in so far 
ase regulatingeilt, prohibiting it, or whatever. 


The ministry encountered these sort of problems early on. It 
has published notice of intention to designate a total of eight 
Substances. This was done way back in June 1980. It asked for briefs 
and submissions with simple notice of intention listing substances 
such as silica, asbestos, isocyanates, coke oven emissions, noise, 
and so forth. 


Ineresponse to that initial. publication, we receivea about 40 
briefs. As I comment in my memorandum, the briefs said the comments 
woulda not really be of any significance unless they knew, first of 
all, the reasons why the ministry arrived at the conclusion that a 
specific substance was considered likely to endanger the health or 
Safety of workers and also the manner in which it proposed to 
actually regulate, restrict and control exposure to it. 


Because of that, the ministry then took another look at the 
matter and about two months later developed draft Lequiau2ons are 
gazetted the specific standards which would be used in respect of 
each of these substances. In response to those, we received 10 times 
as many briefs, over 400. 


To show we were not just going through the motions within the 
ministry as the statute required, we then prepared what we called 
interim reports. These, in effect, were the Justification for the 
ministry designating the way it was going to deal with exposure to 
those substances. Those were made available to any interested 
persons. They were placed in the ministry library and in all the 
ministry offices throughout Ontario. 


At the same ‘time, the” ministry analyzed all ithe briefs and 
submissions in relation to their comments on each section of the 
proposed regulations, considered them and in quite a number of cases 
revised and amended the draft regulations. It then called a public 
Meeting -in “respect; oft®veach of . “they esubstances)s inviting, those 
sncerested to attend, particularly “Giving “invitations, to, those- who 
had submitted briefs and comments. That was carried out. 


At the public meeting there was a slide presentation for the 
first half of the afternoon, followed by questions and answers. The 
purpose of it was to show how the ministry was going to deal with 
the regulations, an'jthe Light of thesicomments@and, beiefts,,-andeats 
reasons for either adopting or making changes or not making changes. 


LOze2O04axn- 


The ministry also has another mechanism that it has arranged. 
Following all this, it also now submits to the Advisory Council on 
Occupational Health and Occupational Safety its final report on the 
substance to be designated, together with its final version of the 
advatt regulation. and “cany jucodes, t.withswrespect. «to simeasuning «air 
sampling, medical surveillance, respiratory equipment and so Bowtie 
The advisory council is established under the Occupational Health 
and Satety Act eby sectioneld. 


Then I summarized the various steps taken. In other words, on 
page 6 of the memorandum, I set out the Various stepse «These ~are 
matters that the ministry, in practice, is now using with reference 
to the designated substances. 


As to public comment on regulations generally, I think one 
would have to say that in the instance of designated substances one 
has specific interest groups that one is dealing with. So one will 
therefore, through advance publicity and the request for comment and 
briefs, have some very well thought-out questions on how the matter 
should be dealt with. 


I can see that where one has a general regulation or general 
application, there are no special interest groups involved. 
Therefore, the comments one would receive in that respect would 
perhaps not be very practical. If one would receive any at all, they 
would not be a great deal of help. 


What I am trying to say is that in a designated substance case 
we know the people who would be interested in certain substances on 
the side of industry and on the side of labour. You can get them; 
they are interested, they both know and are aware of any problems 
there are. You are then able to really work effectively under this 
matter of publication and comment. 


Mr. Chairman: Do you feel in your own particular 
circumstance, aS I gather from your comments, that the system has 
worked very well, the one you have in place with respect to this 


particular section? 


Mr. Hess: Yes. In the way we have had to adapt the section 
and adopt a policy in relation to it, it has worked guite well. 


Mr. Chairman: Thank you. Do any committee members have 
questions for Mr. Hess? 


Mr eRherri1Oc geveS.gul ShavewysOMme sCONCeCINsS  thdus relace “CO “some 
OfLPche "concerns! yoummagqhntunave sin!) presenting =this to us." in “Section 
22, while the notice stating that the substance may be designated 
would then have those interested enough to present briefs or 
SUDMZSSILONS,.) there™ would "bem "Very = LIttle ~panuicipation= Ine the 
proposed regulation of the same area of concern. 


In all probability, the reason you are satisfied with what has 
happened is that it has not presented a problem. But it coula very 
well present a problem to someone who is genuinely interested in not 
only having the substance designated, but participating in the 
regulation. 


Mr. Hess: Yes, of course. 


Mr. Kerrio: I would have to think that if someone were 
interested enough in participating and discussing the designating of 
a particular substance, it would follow he would have the expertise 
or have been exposed to the expertise to allow him to make some 
comments aS to how the regulations should then be drafted. In fact, 
it may very well be worth while thinking about some change to the 
act to allow that to happen: 


Mrs Hess: Yes, EC wehasga been yor some concern EO the 
ministry." Section 22 ‘came intoy the act--just to provide you with 
background--by way of an amendment that was moved before the 
standing committee on resources development to which Bill 70, as we 
then called it, was referred. 


Lathink Gl@risetatmefOmimemcto ssayve thatethis asection,. as it now 
appears in the act, has not been given any really deliberate study. 
It-came in om aymot1on to pamendi and I sdo not think .1t was debated 
very long. There was very little comment on it; it just went in. 


Mr. Se Kerr ro: eehy Can sechink sin’ gterms Sof Wa.» Stibstance “being 
designated and the manufacturer, at the outset, being able to put 
Forth concerns as to fhe wusemom Lis product. But subsequent to that, 
the use of it in the work place might take on an entirely different 
character. It might be even more dangerous than the substance in 
itself would present as a danger. 


MreawtHess *1On,  tiateisa4tnues 


Mr. Kerrio: The regulations would then have to be drafted 
by people who might have experience or expertise in the end use. 


MipeeeiCoc mele sche: Substance COMCS in proximity to heat, 
cold “or ™=some echer element, whatd ctheyycally thes cynergistic veffect 
might be ten-fold. 


Mr. Kerrio: Ammonium nitrate Is pretty inert until Vou; 40is 
it with oll 


Mr. HESS SSYeS;7 elt shasnasveryi strong potential. 


Mr. Kerrio: Yes. 


Ms... Brydens.. Mr. schalrman, ay tOO; feel that there is 
probably some need for legislative tightening up, although it 
appears that administratively you have been following the procedures 
that probably would be desirable to put in the legislation. The 
Processesw seem, Guite good, but certainly the: fact “that, there ts 
nothings Im «he wlegislation calling, for. comment » on) the | drait 
regulations is a defect that perhaps we might consider drawing to 
the attention of the government in our report. 


Also, the actual notice in the Ontario Gazette only, under the 
statute, is probably inadequate. I understand that you do not limit 
VOUESGLi-NtO, that, «~notice,. that you -d0. put ,eds lie -che-s newspapers 
regarding both designation and the draft regulations. 


Mr. Hess: Yes. We know, for example, the people who are 
using certain substances in their work processes and they are 
notified. So are the unions and the industry. We do get comments in 
advance. Of the eight substances we designated, there was no attempt 
by anyone to say they should not be considered in that class, that 
the exposure should be regulated or controlled. 


Ms. Bryden: Do you send letters to whom you think are the 
interested employers and unions using those substances? 


Mr. Hess: Oh, yes, and we invite them to comment on what 
they think. 


Ms. Bryden: Did you also use newspaper ads for both the 
procedures outlined in clauses Zola) = anda ae) < 


Mr. Hess: No, we did not use newSpaper ads as I recall. 


Ms. Bryden: Not even on designation? I thought I had seen 
some perhaps calling for a public meeting. 


Mr. Hess: That may have been a notice that the regulation 
would be filed on such a date so that all employers would have 
notice of its actual filing. 


When we file a regulation under the Regulations Act, no one 
really knows about it until he happens to pick up a copy of the 
Ontario Gazette. If one looks at the Gazette, there Peis < 


Ms. Bryden: How did you advertise the public meeting you 
mentioned? 


Mr. Hess: We did not advertise them in the newspapers, but 
we wrote to everyone who had sent in comments and submitted briefs. 
When I said a public meeting, I do not want to mislead the members 
of the committee. We did not invite everybody, although they could 
have appeared if they had heard about Voeidnde Saw. lca cOn OO BO shewe 
did not advertise those meetings in the newspapers. 
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Msn Bryden) DO yous notify the scentral bodies of both the 
employers and trade unions? 


Mr.«mHess:, Oh. ves, sthe JOntario Federation® of s:Labour Gand 
the Canadian Manufacturers' Association and the various associated 
groups. By arrangement they haa agreed to circulate their locals on 
the others as well. 


MS ..w#BOEYOCH “last hink ethate would Devethe “best way, to. gecesune 
word around. They have their own publications. 


Mr. Hess: That is what we did. 


Ms... SBLVGGN sel aGQueSS SSOMessOL the ads. “I =nave “Secireewere 
federal ads because they also do pre-publication on hazardous 
substances. You have not been using newspapers as far aS you can 
heceal le 


Mr... HeSS: No. 


MS.oeBrYden: s-DO.7yOu. wthink” ithe interest “as "“quite™ wide on 
some of these substances, such as asbestos and mercury? Would not a 
newspaper ad of the public meeting be useful? 


Mr. Hess: We have a royal commission on asbestos that has 
been sitting for some considerable time. I do not know at what stage 
Liieis Now, isbutesit hassbeen holding public hearings for a long time; 
The problem is, are you going to get enlightenment or heat in the 
form of light or what? I am not sure how far you would extend public 
invitations to members of the public to come forward, although they 
would have that right anyway. You were thinking about giving them an 
Opportunity, buc it doenouw know. 


Mr. MacTavish: Mr. Hess, just to follow up Ms. Bryden's 
point, following one of these eight designations of substances, have 
you had any squawks from anybody or any group of people that they 
did not know about it? They wanted to appear but did not have “an 
opportunity because they were not aware of what was going on? 


Mr. .Hess: No, not to my recollection. 


Mr.» MacTayvishbsgs0 Bthe notice win the Gazette, your letters 
and, I suppose, telephone calls as well to the groups you are aware 
of, are quite adequate? 


Mrs Hess: Oh, yes. Some of the substances are very 
narrowly used@by cerralinamanuracturers only, but onasome. of = them er 
think we had 400 representatives at the meetings. That is a fair 
number of people to come to a meeting on a regulation. The Ontario 
room over at the Macdonala Block was full, and that is a large room. 
I am not just talking about one half of it. It was the whole room. 


Mise MactTavisht7DG. you get any sinput from, Lec. us Say, the 
industry concerned in one of these designations? Do you get any 
input from them before the notices go out under section 22 of the 
act? In other words, do they know what is going on? Do they know the 
SCOrC?# DOaetNe wr Knows ‘the @ thanking of «the ministry before the 
machinery starts? 


Mr. Hesse) Yesp 7 bute” gic = nou eon industry, Sityeic, also 
labour. I agree with you except that I add labour as well. 


Mr. MacTavish: All the parties concerned? 


Mr. Hess: Industry and labour are our main client groups 
insthateregard. 


Mr. “MacTavish So they often comes ain onsroccasion=-and help 
out in the very early stages of preparing a regulation? 


Mr. Hess: Yes. I have attended many meetings at which 
industry has attended and which representatives of trade unions have 
attended. 


Ms. Brydense IE stall Nave some further questions. ~Are all 
these public meetings held in Toronto and in the daytime? 


Mr. Hess: Yes, they have been, as I recall. 


Ms. Bryden: So workers would have vO get time Ong, 
hopefully paid for by their union, in order to attend? 


Mr.. Hess: Yes ,~ethat- would tbe “true. vi ‘they. .wisned to” leave 
to attend. 


Ms. Bryden: Have there been any requests to hold them 
outside of Toronto? Have there been any industries where most of the 
industry affected was located outside Toronto? 


Mr; Hess: yes, there have been. i am thinking, for 
example, of the chemical industry in Sarnia. 


Ms. Bryden: But you still held the hearing in Toronto? 


Mr. Hess: Yes, we did. 


Ms. Bryden: Do you think holding them closer to _ the 
industry iS something that should be considered: tas) ufarmeas the 
location for the meetings? 


Mr. HesS: Perhaps I better describe the meeting itself and 
then you will see whether it is advantageous to hold Li. outside 
Toronto. At the meetings which I have attended discussing these 
designated substances, there have been approximately 25 people from 
the Ministry of Labour located here in the main office, running from 
the deputy minister right down to the technical staff of the studies 
and programs branches, including hygienists, engineers, doctors and 


specialists. 


The question is: Do we take all those people with all their 
bulky materials we have to haul around, with us? We are there "co 
answer questions and we need a lot of backup material. Do we haul 
all that ween uS,, Obelsaur easier ero ask them to come where we have 
all this and where we have the equipment which we can set up? We use 
the slide presentation method. There are three screens and three 
projectors so you can just run your eyes across and see the Original 
proposal, comments and objections and then what we propose to do 


about it in relation to them. 


Pethink! PLocwetical by jeandatrome as practical spCrntmort “View, we 
came to the conclusion that if we were going to use that formal 
presentation, we would have to really confine ourselves to Toronto. 
If we are just simply going to meet and talk about it and have a few 
people there, then there woulda not be much of a problem involved. 


Ms. Bryden; 0 can see -your = logistical] problems. .0n ss cie 
other ‘hand, “it is a ilong way <Lrom northern 8Ontario. ce s1oronLo, 
particularly for working people. There may be a case where you were 
dealing with chemicals used in the pulp and paper industry which is 
largely in northern Ontario. Have you had a substance that is mainly 
used in the pulp and paper industry? 


Mr... Hess: Not’ sas. “yet, aS). recall. Let US tacc menue er 
Suppose some of the substances are there. They are not being used in 
the sense that they are being actually part of the process. They 
would be present in the air obviously because of equipment or other 
things there, but not as a vital part of the process. 


Ms. Bryden: If it mainly affected workers and companies in 
northern Ontario, do you not think it might be advisable to consider 
having a public meeting in Sudbury or Thunder Bay? 


Mrs jess: Iy would think (that would) probably. bem so. Mind 
you, the steelworkers in Sudbury, for example, have offices here in 
Toronto. I think the steelworkers or representatives of steel have 
attended every meeting we have ever held on designated substances. 
To my recollection they have attended every one, and not just one 
person, but several of the steelworkers, including their research 
Specialists too. 


Ms. Bryden: Yes. I know they have a very active 
occupational health and safety research department. Have there been 
Significant changes made in the regulations as a result of these 
public meetings? 


Mr. Hess: Yes, there have. 
Ms. Bryden: For most of the substances involved? 
Mr. Hess: Yes. 

10:40 a.m. 


Ms. Bryden: Has the advisory council made any significant 
changes since it receives the regulation before it is finally passed? 


Mr. Hess: The advisory council s Luncttons, as if 
understand it, are to see that the consultative process has been 
adhered to ana that someone who wished to had a fair fo} ©} ole p et bb ob mck amo da 
presenting views. That is their primary function. 


It has become somewhat politicized, I suppose it is fair to 
Say, in addressing itself to actual standards and raising matters in 
that regard, but not to a great extent. It does take a very thorough 
and good look at what is going on, particularly the Ministry's 
Justification in its review documents that Support the proposed 
final draft of the regulation. 


Ms. Bryden: Would you say that the advisory council has 
actually made Suggestions that have been adopted in the final 
Fequlation’ that were ditierent from the original drake thatecame to 
them? 


Mr. Hess: ‘ips has made Suggestions which have been 
considered and reviewed and then there have been discussions about 
it; packmanGerorthy Tetquess*itets fair @tOo=Scy chac Cnere = srave Veen 
some adjustments made in a regulation in that regard. 


NS ete rycen) aGanwy Olam recalls WanyamscpeCcitnc WsniStance, y OF sc 
Ssigniticantechange? 


Mrae Hess) INO) OLfland, @nO, but thar yis Not. to esaysathere 
has not been because I am not that knowledgeable; anything of that 
nature would not go through the legal branch. 


Ms. Bryden: With regard to the interim report you 
mentioned aS another earlier stage in the process where the ministry 
tells people why the substance should be designated and also the 
method that would be followed in the regulations, this is sort of a 
pre-document preceding the draft, I gather. Is that correct? 


Mr. HesS: In some cases, and in some cases they go along 
together, side by side. 


Meigs Bryden aia would. Joke sto dsie whathesSOrt. cL cicculation 
it has. You mentioned that it was available in the library. What 
otherscirculatdonts theremior sit? 


Mr. Hess: We place it in every ministry office throughout 
Ontario to my knowledge. 


Ms. Bryden: Is it sent to>~ the’ central bodies of labour™ and 
employers? 


Mr. Hess: That -I..cannot anSwer. 


Ms. Bryden: It seems to me it is a pretty important 
document for people who wish to make comments’ when the draft 
regulation does come out. If it is sent with the draft regulations, 
people would get it; if it goes out ahead of time they might not. 


Mr. Hess: I do not know that we have adopted the policy of 
senaing that out to everyone who we think 1S concernea with the 
regulation. It is a fair-sized volume. 


Ms. Bryden: Do they receive notice that it exists ana 
perhaps could apply 20rn ac? 


Mr. Hessel ChSOULY paw Olueare Into va tisld “in which Tam 
not knowledgeable. 


Ms. Bryden: Perhaps that is something, Mr. Chairman, that 
we should Look into and perhaps have a sample copy of one of the 
interim reports--whether the public is notified that they can obtain 


copies and, if so, how. 


LO 


Mr. Chairman: We can contact the ministry in that regard. 
Ms. Bryden; That would be useful, I think. 


Mr. MacTavish: Probably Mr. Hess could arrange §to have wa 
copy sent to the clerk of the committee. 


Mr. Hess: Yes. 


MS. sBryden: =P ejust have one. final questicnmand you ymay gioet 
be able to answer this one either. What sort of relationship do you 
Maintain with the federal occupational health people who are dealing 
with the same substances under the Hazardous Substances Act and 
maybe are going in for pre-publication of their own regulations in 
this field? 


Mr. HesS: I beg to be excused from anSwering that question 
because you would have to address that to some of the technical 
people in the ministry who, I know, sit on various committees and 
things of that nature with their federal counterparts. I do not know 
the answer to that. You are getting into technical areas that I am 
not familiar with. 


MS. Bryden? s 1 gwould like to ask Mr.” MacTavish “Ligne. thanks 
it is relevant that we should know what the federal government does, 
not in great detail but in the field of hazard “substances: Jeand 
whether our regulation process is affected by what the federal 
government does regarding notice and comment on their regulations. 


Mr. MacTavish: If the committee thinks it is relevant it 
is relevant. That's the short answer. Perhaps Mr. Hess can speak 
with some authority on the subject, I do not know. 


Mra, Hess: Let us, look..at the jurisdictional matter firse. 
Mr. MacTavish: Very well, please do. 


Mrs Hess: “I “think one has” “£0. approach sland miccess whet sthe 
federal people are into and what we are into. The federal government 
has introduced “a Catlada’ Labour Code, of course. Is ‘iteparnt 3uor 42 1 
always get mixed up with the parts that deal with employee health 
and safety. Their health and safety matters are concerned with 
Matters Of Sinterprovincial “transport; radio, ' television, sbanking: 
shipping, navigation; that, generally speaking, is what one usually 
encounters. 


Mr. Kerrio: Uranium mines. 


Mr. Hess¢ Yes, uranium mines. They, of course, have 
adopted the Ontario law in that regard. 


Mr. Kerrio: There has been some real conflict there. 


_ Mr. Hess: Yes. Then aig you are talking about 
radioactivity, it is the Atomic Energy Control Board. 


did 


Mrape Kerrio., Are” vou thinking  "aboutrmtne Sovertapping, ) of 
jurisdictions we are having with the Ontario labour code and the 
federal labour code? The overlapping takes place because uranium is 
under the federal code and they are not quite sure who is going to 
enforce some of those regulations that we would be talking about as 
being deSignated and harmful. 


Mr. Hess: A short answer iS unacceptable to some people 
and they are raising the problem, but the short answer is that the 
federal government has “the jurisdiction “and” authority to enforce 
whatever laws it has made applicable in that situation and it has 
not adoptea any of the aesSignated substance regulations. There are 
only two at the moment that have been filed, lead and mercury. 


Theys Davew notesadapted Jthat. All they haver adopted) 1s. the 
Ontario act and the mining plant regulations and made it part of 
federal law, applicable to uranium mines. It is enforced by federal 
officers who happen to be wearing two hats at the moment, one as 
Mining inspectors. of Ontario, “and (the “other as “federal “safety 
officers. When they go into a uranium mine they are really federal 
safety officers. 


Whether there is any dichotomy between the two as to the 
regulation of substances--at the moment I do not know where there is 
eny contiicrs, 


Ms. Bryden: Do you know if the Ministry of Labour” “here 
makes comment when the federal government calls for comment under 
its notice and comment rules? 


Mr. Hess: I cannot answer that question. 


Ms.” Bryden ~Of ="course,” ‘we mignt |anvite 246them? tose-tmake 
comment on our regulations, I suppose, if we thought it would be 
useful. I don't know whether they do. You do not know if they have 
sent in comments? 


Mr. Hess." am "sure they enavem Aca matter? off idet,m1 have 
seen some of them, but just how the mechanics of the system work I 
do not know. I know that in some areas, radio frequencies and things 


of that nature, there have been exchanges. 


Ms. Bryaen: Perhaps we should at least make sure that the 
relevant federal departments or officials are notified when we do go 
in for notice and comment procedures. 


L0350 ails 


Mr. Gordon: In talking about regulations, I am glad to see 
that that the Ministry of Labour is here. 


I do not know whether this is appropriate to our aiscussion, 
but when we talk about occupational health and safety, I think that 
anyone in the province who works with chemicals in any particular 
process--to make or change something--should be required to receive 
a fact sheet each year or every six months. 


L2 


This sheet woula indicate what the chemicals are, what their 
potential side effects are and any occupational health problems that 
coula be createa by excessive expoSure to these substances. I do not 
know whether we have that at present within the Occupational Health 
and Safety Act, but I firmly believe that a man in a work place has 
that right.-1It- as His basic. nighu see) human sbeinG so uRiow cxaccly 
what he is working with or what is around him. 


Mr. Hess: There iS a section in the act--I did not bring 
Ltvewith me; untortunately- LT tnoughtcapout mic owhrte= 1 was cOmmng up 
hére co the ‘building and had forgottensto put It in mys rolder —-—wiren 
Says that every worker 1s) tO (be advised of tne health “and “safety 
aspects of anything in the work place. He is to be given instruction 
and training with regard to that. 


Mr. Gordon: LovtalecCeGLlall that. so = at the smaect, Dut ames 
sometimes wonder how these things are practised. For example, we had 
more than one incident in Sudbury in the nickel refinery where 
workers have been exposed to nickel carbonyl. I know that they do 
receive a card that says, "The symptoms of exposure to nickel 
carbonyl are such and such," and that they are tested within certain 
time frames or parameters. 


I just do not believe that we can do too much to make sure 
that people are working in the best possible circumstances, or at 
least are fully aware of the long-term effects and so on. That is 
not to say--many times workers are in areas where the chemicals are 
in minute quantities and aresnot, el1ther! in=the dongecrmeashort run, 
going to create a particular problem. 


Then there are people who become sensitized to certain 
chemicals. There are some people who have hay fever, for example. I 
aml thaty typelsot Bperson’ wwutch) certain,.types more pollens 1 Get whay 
fever. Another person sitting across from me wouldn't be bothered by 
bosat “all. Gl sthank gs thatwehnese ares the skinds or thingsstnat people 
Should be made aware of. 


In saying this, I am not suggesting that employers are not 
good people or that they do not try to do everything they can, but I 
think .that we have an obligation to make sure in this particular 
field that we are doing everything possible. We know that the world 
that we are working in today is one which is filled with chemicals 
and we have an obligation to make sure our regulations and acts 
reflect |)that. in. -a sreasonablewandmmeaningful way. That— samy “only 
comment at this time. 


Mr. Chairman: Are there any other questions by the 
committee members for Mr. Hess? 


Thank you very much for coming this morning, Mr. Hess. We have 
all, I am sure, learned something and gained some insight into the 
operation of notice and comment with respect to this particular 
ccna of the OccupationalsHealtiwand. satety Act. .Thank you very 
much. 


BRS: 


Mr. MacTavish has indicated to me that Mr. Revell, who is a 
legislative counsel with the province, has prepared a paper for a 
degree he is doing at the University of Toronto about the history of 
regulatory action and reform throughout the province since its 
inception. It has been suggested that we file this as an exhibit 
With “the § committee, es which ee “chinkweis a. Very. Goods 1dea,, Every 
committee member will be provided with a copy of that. 


I believe Mr. Mundell will be available next week. You will 
recall we tried to get him the first week, but he was in hospital at 
that time. He will be available as a witness. If there is any change 
in that situation, we will be notified prior to the meeting. Is that 
is suitable and agreeable to committee members? 

Agreed to. 

Mr. Chairman: We are adjourned till next Thursday. 


The committee adjourned at 10:53 a.m. 
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LEGISLATURE OF ONTARIO 
STANDING COMMITTEE ON REGULATIONS AND OTHER STATUTORY INSTUMENTS 
Thursday, May 27, 1982 
The committee met at 10:19 a.m. in committee room l. 
NOTICE AND COMMENT 


Mr. Chairman: I see we have a quorum now. I would like to 
get started ana apologize for tne late start. to the two witnesses 
attending before the committee this morning. We nave Donald Revell, 
of the legislative counsels' office, who has prepared the paper, 
"Rule-Making in Ontario" which we discussed briefly, ~agscouplLengor 
weeks ago. We will ask Mr. Revell to come forward.in a minute. 


We also have Professor Davida Mullan, from the faculty of law 
of Queen's University. He has written a few papers on thise sun jece 
and I am sure the members will pe interested in hearing Professor 
Mullan's comments to start with. Then we will undoubtedly have many 
questions. We have decidea to CAackHeamtehism topic OL mnoticessand 
comment, Professor Mullan, and hopefully come to some educated 
decision as to what should be aone in Ontario. 


Mr. Revell: Mr. Chairman, I hope I am going to be very 
brief. 1 know you are here to listen to Professor Mullan who has 
travelled down from Kingston. If you need me again, I am up on the 
third floor and can come back down. 


The reason I am here is to submit my paper, "Rule-Making in 
Ontario" to this committee is in the hope it will be of some use to 
the committee with respect to its present undertaking in reviewing 
notice and comment procedures. 


Secona, tne paper may be of assistance particularly to members 
of the committee in the future, when they come to the committee as 
new members. The paper aeals at great length with the procedures now 
in place in Ontario for the making of regulations. 


I unaerstand Mr. Stone from our office was down several weeks 
ago and discussed that with the present committee, so it 1s going to 
be familiar territory tor many members. 


I might just outline the pictory sof the paper. It 1s sereour 
in the forward. The paper was originally preparea for Professor Jonn 
Evans at Osgoode Hall and as part Obs amCoUurseamia sail taking. LoOmamy 
RDeMUn public laws This ise such. ia fast-moving area that within 
weeks: joflmy ) submitting, it. ‘to professor Evans some significant 
changes had already occurred. 


At the time I was writing the paper, the committee was only 
proposing to review notice and comment procedures. Of course, you 
are now into that undertaking. 


Second, two weeks ago, Mr. Hess from the Ministry of Labour 
was here talking about the Occupational Health and Satety ACt. ol... 
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110 has now been introaucea and it amenas section 22 which is the 
notice and comment procedures. So the paper has been updated to deal 
With these matcenrs. 


The paper is current to May 14. I must point out at the outset 
that this paper deals only with regulations; regulations as defined 
in them Requlations @tACtemernat «1s What, OUL, OLLICce,.= chem, cc1 Strate Oor 
regulations office, deals with. 


Professor Mullan may speak more about informal rules ana 
guidelines published by administrative agencies or under which 
administrative agencies operate. Tnese informal guidelines are not 
rules to which the Regulations Act applies for the most part. 


The paper is’ divided into Six "parts, ‘but sche “par CStore moose 
interest to the members would be parts 2 to 5, Statutory Framework 
for Rule-Making, under which 1 review the Regulations @Actu,. cle 
Interpretation Act and some other general regulation-making powers. 
The paper deals for about a page and a half with the regulations 
revision, which isa Mayor project the province undereakesmeveryarv 
years to consolidate all of the regulations of Ontario’ into one Set 
Of books. 


I “then deal, in, general terms, “with? the §procedtrecm Ors cne 
making of regulations in Ontario. It would be) Impossible. @inmone 
paper, to deal with the procedures used by each ministry Sawiacas 
have ‘done, ‘starting on’ page 12, 1s’ to deal” wirun tnemegeneral 
procedures as I have observed them. They may vary from ministry to 
ministry in some aspects and yet I think there is a common thread 
running through all of ™ them... There “1S "ae rule-maringmsproceaure 
followed by all of the ministries and the procedures work, in my 
Opinion, very well. 


The -OLTICe (Or .the sreqistrar Ob Vequlactons salomclucesrUulG lors 
Of ‘that, office -arewdealt, with at length ins part. 4. undcmepalcas me. 
deal with the review of regulations. Subheadings 2 to 4 deal with 
what we would call ex post facto review- @thaty aS, 7 abterecice race 
review.’ 1 deal at some length with this particular commiercemandstts 
review of the regulations. I think I can summarize my conclusions on 
Che work of this committee as being beneticial., Wi iknowechacs sromeour 
office's point of view we found the work to be beneficial. 


JUSt, aS “a note “on™” that particuvarpoint--LOrseexalp comer... 
110, which was just introduced: I cannot say whether it was a 
criticism, but certainly this committee pointed out that there was a 
bit of a problem with “section 21 jof the "Occupational Healcumand 
safety Act. I believe it° wassin® Ltswiiest ep0ruetoum ool eo eee 
not sure now. 


mhe section Said at thattime Chace the menicery  moyed0 celta nh 
things. The minister made an order under that section and there was 
a query in the “réport” as to> whether Sor "not “the minister sHac any 
power co make the particular order. Sections iy Of tere LOC lLeatcmuUp 
the problem that was percelved by this committee at that time. 


I will move on to notice and comment review. What I would like 
to say about notice and comment at this time, priefly, is that I am 
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not dealing with what will hnappen in the future as a result of the 
committee reports. 


I do make a speculative conclusion that, as a result of the 
recommendations of the Commission on Freedom of [Information and 
Individual Privacy and the present study of notice and comment 
procedures by the standing committee, there will likely be a growth 
in Lic number of statutes containing pOpLeEe ana comment 
requirements. I speculate on that; I have no conclusions on that and 
I do not know what kind of recommendations this committee will make. 


What the paper does do is point out that notice anda comment is 
not foreign to the law of Ontario. We do have various statutes. 
Examples of existing statutes that have notice and comment 
requirements are: oOrdaers mage unaer tne Planning Act; section. 22 60L 
the Occupational Health and Safety Act; and notice and comment 
requirements under the Industrial Standards Act. 


These are formal notice and comment requirements that already 
exist. There are others in lawa,Again, for space reasons, 1\,could 
not get into each notice ana comment procedure that is under Ontario 
Statute law. 


I must say that the paper is a public servant's view Ob anc 
present law. My bias shows through from time atoi time.ggim do, nov 
apologize for the bias but I think tnat the members of the committee 
should be aware that the bias is there. 


I do not Know what else I can add to these comments. I ao nope 
that the committee does find the paper to be of use because it woula 
make the last several montns of study ana review of some wider use 
than merely informing the professor for whom the paper was written. 


Mr. Chairman: Thank you, Mr. Revell. I am one who has read 
your paper and I think that it is going to be most helpful to the 
Members of the committee in the future. 


Mir. Revell: I Ciarweliceh =| ayes!) ols out that there are some 
corrections to be made. I nave provided Mr. Arnott with some 
additional copies on particular pages where I thought it was worthy 
of providing you with the corrections. Tnere are a Gouple wor, Other 
minor typos in it which I noticed in going through. 


Mr. MacTavish kindly pointed out some errors a couple of weeks 
agovithat? Ignave corrected, but I missed a couple of them, Mr. 
MacTavish. I must confess I torgot to upper case the Oe AO ieee Ler 
Statutory Instruments" in a couple of places and I apologize for not 
getting the name of the committee Cua Bernd nc. 


Of the corrections that are being made today, there is one 
serious grammatical error and a couple of» incorrect) citations. 1 
thought it would be worth while for the committee to have the 
correct pages. 


Mr. Chairman: Do any committee members have any questions? 


Mr. MacTavish: Mr. Chairman, I just WiShen co ¢thank ager. 
Revell tor mentioning the matter and for poinging <Lt. orweara.enT 
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think sithab, atter having! read wit, neswas Kindstenougn sCOomeaiC. (ice 
Beyond question, this matter should be on public record, and this 1s 
the place to have it on public record. tTnank you very = much. 


Mr. Revell: Thank you, Mr. MacTavish and Mr. Chairman. 
Mouechal bmalts thakkeyou, 


Professor Mullan, the committee members are most pleased to 
have you here this morning. We look forward to hearing your comments 
and. Opening, reilearks,* sands tecans sacsSube: yOUN that Pthercweiwael 
undoubtedly be several guestions from committee members. 


LOSS Orca lis 


Mr. “MU an seethankeey OU; Mo. mCholrnane Pane OQ bavecU las oO mayOur, 
Mr. Chairman, and the members of the committee, for the opportunity 
to come «heresthis morning and discuss «with “you tne weopic orm nouice 
and comment. 


My, anterestevin notice and comment began ,about ethree ore tour 
years ago, more specifically when I was employed by the Williams 
Commission on Freedom “of Information and Individual” Privacy ,7=cto 
prepare a paper on- notice and comment in connection with the freedom 
OL iniormationy stucay. 


At thats times’ I was “aware of the fact Chat) an  Cntaro7mcue 
McRuer commission had recommended that we not move on notice and 
comment procedures in this province. There had also been a Similar 
recommendation by the MacGuigan committee at the federal level in 
Canada in the late 1960s. 


I wasS studying from a perspective which seemed to indicate 
that there was no need for a replication of the American notice and 
comment. procedure in vthis province, Or perhaps generaviveiecanada. 


However, aS I Started my study for the Williams commission, I 
rapidly became convinced tnat notice ana comment waS probably a 
desirable procedure to have in jehis province, and "pernaps generally 
in Canadian guriscdictions: 


One of the principal hopes of the McRuer commission seemed to 
me to be that there “was Going §to Mbecmra decrease sO mace caste 
holding of the line, in iiterms ~ofsithe amounthieote, subordinate 
legisiation that “emerged in *"Ontarioy The seruth oferene@matcer, of 
course, has been far from this. Wnen the Economic Council otf Canada 
produced its study, Responsible Regulation, a couple of years ago, 
1t came up with a Statistic that there nad been a 103 per cent 
increase in the number of regulations in Ontario from 1970 to 1978. 
That incluaed a 78 per cent increase in the total number ot pages 
that those regulations occupied. 


It seemed to me that once one startea studying the content of 
some of those regulations, one began to realize that there had been 
a tremenaous move in the location of where law was being made in 
this province: out of the “Legislature “and "anto =~themsmnands i sof wthe 
regulation-making authorities. It seemed to me that as a matter of 
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democratic theory it was probably not a bad idea to Start tninking 
about means by which the public, and tnose specifically interested, 
could have an input into the way tnose regulations were formulated 
andsaratkteds 


Oneasway sof doings this »-—.'0.. cOourse,s would ..be. a dramatic 
reassertion of legislative or parliamentary power. However, it seems 
to me, even given substantial parliamentary reform, that there is 
more power coming back into the chamber than seems to be the case at 
the moment. 


Onéasofs the sproblems, ,.would, .besm@ that .the.vamount, of this 
regulatory activity is staggering. Also, in many instances, the kind 
of thing that is being dealt with in subordinate legislation is 
something which would probably be difficult to engage with 
sufficient expertise the attention and activities of members of the 
Legislative Assembly. 


Against this background, I went to the Unitea States material 
and it seemed to me that article 553 of the American Administrative 
Proceaure Act proviaed a possiple model for adoption in Canada. Ot 
course peast you aeremalleaware, \Chiseis,thne basic notice and comment 
provision of the American Administrative Procedure ACtyuseapplLicable 
at the federal level in the United States but also adopted in the 
vast majority of states, either in the Same or a moaifieda form. 


The beauty of the American notice and comment procedure is_its 
basic simplicity. What it calis for, witn some exceptions, is MPehne 
advertisement of all proposed federal regulations in the Federal 
Register, 30 days in aavance, with an Opportunity for notice ana 
comment provided to the public. Those familiar with the workings of 
the Federal Register would nave an input into the drat ting sof eenose 
regulations. 


In many instances, of course, the Uniteda States nas moved well 
beyond this in specific pieces of legislation or an act of practice, 
but the basic model remains in tne American Aaministrative Procedure 
act, and it is that basic model which has generally attracted the 
favourable comments of American critics. 


There have been some criticisms of what has happened in the 
United States, but they have been directed more towards the expanded 
version of notice and comment that has been adopted in certain 
jurisdictions or unaer certain statutes. I Phink chhewbas tc imode s irs 
very much part of the United States' way of doing things and will 
undoubtedly remain so. 


Against tnat background, Il started exploring the possibilities 
of applying such a notice anda comment procedure in this jurisdiction 
for the penefit ot tne Williams committee. Some of tne thing Sf 
thought about have also concerned this committee, judging from the 
minutes of the committee's proceedings [I nave reaa, 


First, will this procedure be too costly? There are a number 
of elements to this. One ot the elements 1S that the adoption of a 
general notice and comment procedure could lead to a situation with 
far too many regulations where there waS no real need for obtaining 
public or interest input. One of the other concerns 1s the concern 
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Of delay. Slt yourmnave’ to aeavertise and you Nave towgive severyone dal 
opportunity to have their say about whether the regulation should be 
implemented or not, it may well mean regulations are delayed 
unnecessarily to the overall cost of the province. 


There also seems to be some problem about wnetner or not it 1s 
possible to dratt a list “Of sexceptions thatvwill take winto ~account 
delay, cost problems, unnecessary proplems ana the like. In 
considering these criticisms, it seems to me there is not all that 
MUCiy -COmDeTSaldmLOr elt. 


PitSt,(-aSsenatnas@eoOSt ) co) CONCerNed pscnemcoOtal = cOSt 10L giving 
the opportunity for notice and comment by advertising in the Ontario 
Gazettes 1s propably "noes gOlng. co .be ail senat “MUCH. Many. 1Obe Chese 
regulations, = dow, “Understand lt, GO = cnroUugn=ma stall Incense, 
internal * Serutiny, Bberorem tne ye icVeCm cece = Cie = Ligntmror ~ddaye-a) Tne 
imposition of a 60-day notice and comment time period would, 
peObably (insthesvastamajority cClhecascs, = note eadmtOmamss CtUaCIONMOL 
undue delay in the promulgation of regulations. 


AS far aSsetneeornecr cricicisieis concerned, the GrericuLlty- sof 
dralting =a rESe= OfmexCeptiOns7em = Enink swe are bequnniingy (tO. get 
sufficient experience now with the kinds of things that are not 
necessary for notice and comment, to be able to come to grips with 
thate "le ferer » COmesiuch. tChings™= as urgency - regulations mcnateronly 
effect a limited number of “people; routine, internal matters which 
one would not want to have notice and comment procedures for. A list 
Of exceptions (coula=probablymbemdrartedy without too much dil briculty, 
which, would Steke= care worm nostmor -thesrconcerns “people Phaves abour 
inappropriate circumstances being brought within the notice and 
comment procedure. 


I guess that 7s basicallyealimienave (cto*sSay bye way Of general 
Introduction Brom thes copic. | wouldyrcertainly be happy to lentertaamn 
questions people have. 


Mr. MacTavish: Professor Mullan, may I aSk a question? The 
Americans, in WaShington principally, under the Administrative 
Procedure Act, have had Some Many years of experience now “in 
handling, thatwact.swiowenave they got along with thelr vexceptionse =| 
agree WiEh syousthat the exceptions 1S a) problem in this smielda, Have 
they Terrout most ormtehescatureuto thempasture and kept wery little, 
really good stuff in the stable? 


Mr. eMuUtLan se eMy Seunderstanading “=Of “Che experience ~in’) the 
UNI tedmMStaresmere Benat eexperlrencemvaries considerably. = Therew arerrd 
number Of (speécitzc. G€xcepeions Anche Administrative s@procedurelinct. 
Military affairs exceptions, general policy statements and 
INCeGrpretari VewmrULcomare  exClUGeder rOmusthemapp lication 20£ ithe act. 
There has been some criticism particularly of the exclusion of the 
latter two categories, Tnen there 1S a general good-cause exception. 
The administrative agency in question can by saying, when they 
promulgates the requiation, Stnaet sthere twas #o00d) "cause! to exempt 
themselves from the application of the Administrative Procedure Act. 


From what I gather, some agencies have been more willing to 
invoke this good-cause exception than other administrative agencies 
have. The one check that exists on this 1n the United States' system 
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is tne possibility of judicial review if the good-cause exception 15 
invoked too frequently. phat possibility has kept some 
administrative agencies in line wnen they might perhaps have 
Otherwise been willing to invoke the good-cause exception more 
frequently. 


LOs40° asm. 


Mr. MacTavish: Professor, you have hit the nail right on 
the head. HaS not that exception overturned the show? Is it not 
being over-used to the point-- AS you Say, tne cneck 1S tne JualCLat 
review, but it seems to me the administrators are willing to gamble 
occasionally in tight cases. Tney will take a chance and they get 
away with it. Do you have a comment on that? 


Mry aSMul lane (fey centainly.. egreesawith., your slatter pocommenr. 
From what I gather, there has been some gambling at Pimes wot Acne 
kind to which you have referrea. I would not go as far as to say the 
use of the good-cause exception has overturned the whole show, In 
the case of some agencies, it tenas to be usea more frequently tnan 
in the case of others. There has been some criticism of that. By anda 
large, the Administrative Proceaure Act provision 1s observed. 


As far as any proposals for Ontario are concerned, if we were 
of a mina to move towards a notice ana comment procedure, it may 
well be a good idea to look very carefully about whether or not. .4 
general good-cause exception 1s tne kind of thing we would want to 
deal with. It may well be we would want to put the exceptions much 
more explicitly in the legislation, rather than using the general 
termae'goodreause .* 


Mr. Kerrio: Is there an alternative to using the exception 
route rather than third-party participation that could make tnese 
decisions we run into from time to time in various dealings with 
government? There have been many instances where the final decision 
is made by the very people from whom we are attempting to take 
responsibility. It is back with them again which, in this case, 1s 
somewhat true. HaS there peen any consideration given to an 
alternative method of the exceptions by third party? 


Mra) SMU lan: s fhesse puoposaly (that (icame out. ,.of . the federal 
Parliament's committee was that as far as_ the exceptions were 
concerned, any exception that was claimea would nave to be referred 
to a committee of this type. If the regulation was promulgated 
Guring the session, the committee would have the opportunity to 
consider whether or not the exception snould be. abloweda ox 
disallowed. If regulations were passed claiming the exception out of 
session, they would be referred to the committee the moment the 
committee came into session again. At that stage, the committee 
WOoudCdlemiaVvVeoetnert power, As» * 4 understand it, of referring tne 
regulation or subordinate legislation to the House for disallowance. 


That way of handling of exceptions has been suggested at the 
federal level by tne Commons-Senate joint committee. I suppose that 
is one way of handling the exception difitculty. 


Ms. Bryaen: at was very interested co read Professor 
Mullan's paper prepared for the Ontario Royal commission on Freeaom 
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of Informationmands Individualwerrivacyeandato note. hesdisagreed With 
Mr. McRuer's decision that notice and comment was not necessary by 
legislation aty thas time. * Perhinks (Presessor eMultanehas. put ssomey very 
compelling arguments for bringing in legislative requirements in 
this field’ of a general nature, Ssimiter ito vthe US legislation. 


Gértatniy, EPhHemeESU Ltt we OremepOWe! Meron) che selegiclature Pato 
aaministrative and cabinet agencies indicates the need for some sort 
of checks on the legislative process. On page 218, you say, "Checks, 
therefore, neea to be devised to enSure the responsibility of those 
who ‘'enact' law outSide the parliamentary arena." I think that 1s 
CHE (CrUxeOL.-OUn DEGDIem ri gntGrow.. 


YOU S arqQuem Strongly sthatew therecesswouLd possi bDiviry bere DeCler 
regulations if we did have notice and comment. The expertise woula 
come in trom outside and the public's desires would be more sharply 
focused on the regulation; and tnere might even be greater public 
acceptance of “ther regulatrons:, 


Those ‘are all tne very important *reasons “that'-1T Gather led up 
tO your conclusion. shaver yousmad=wany, seasons toechange “yours views 
Since you wrote that piece for the royal commission? 


Mr. eMule NOC epanticularly mm tnemCOncerns) =f havyver seen 
expressed Since "that time “are the “Ones® that’ I) identified (in my 
Opening remarks; namely, that having a general provision may simply 
Gatch far Coo Many WNStances@oresubordinatcmlegistatcion and ite would 
be unduly inconvenient to have to go through notice and comment 
proceaures for all of those kinds of regulations. 


My considered .view, after listening to those criticisms, is 
Chats we Cave sSurive. ent carciinmdraltanOmcne ECxXCeDtions clearly 
and explicitly enough, we may be able to overcome the difficulties 
of over-inclusiveness. 


SO” generally 7 =stand Oyeewhat mew salae 1M scene sreport iwhichver 
wrote for the Williams commission back in 1979. The only reservation 
I guess’ I should make “to this is “that since “then® Iisnave. been out? of 
Che sCOUntcCry “fOr "OVeEr ~anycat ana Som Nave mou KkKepteupras: much wi th 
the, fronts litiesmot what whas” Deen “happenwmig in= this "area sas imigne 
have done, so there may well have been developments of which I am 
not aware that might cause me to change my views, but the inguiries 
that I have made in the last little while indicate not. 


Ms. Boyden:) 1 noter that "your have, -a “good = phrase oni page: 10 
that this kinda of legislation *for notice “ang comment’ “would reduce 
"Che Spal tiCcipa colby “VeCuul ome welinn elas Loavery \Wwellyput, thaty=in 
this day of complex ‘legislation the ™ Legislature is not the only 
method of participation in the making of laws and therefore we have 
towdevise some methods involving thes publicviands publicisopinion gin 
CNG epooOCecca, 


I noteaq that you mention two prerequisites ftor the successful 
Operation of notice and comment. One is the freedom of information 
law” and = tne other @ise pup lire = Lunding= for “groups Per Cicipating@ern 
notice and comment hearings. Do ~you still think that those are 
prerequisites? 
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Mr. Mullan: Speaking first to freedom of information, it 
seems to me that if people generally are going to be able to comment 
on, subordinate Legislation, in a&anotice, and comment regime, one of 
the important things they need to know is why it is that the 
department or administrative agency wants the particular regulation 
passed and what are the arguments for the promulgation of that 
particucdaresubordinate Legislation. 


Unless there is some means by which the public generally anda 
those who are concerned to comment on the regulations can get nold 
of at least some of the background material that is leading to the 
Subordinate legislation in question, I have some doubts as to the 
value of participation that notice and comment would provide. 


Toe wass Interesting etoOreme: sine thisterespect) tomteagm Mr ene ce: 
testimony before this committee because his experiences under the 
Occupational Health and Safety Act seemed to me to indicate that 
they got their most informed and best comments, not when they simply 
pute Out) a) regulation. iny dratt. torm, initially). “puteswhers vocy 
attempted to do some explaining about why it was that this 
regulation was necessary and the backgrouna that lea to the 
promulgation of tne dratt legislation. 


Ms. Bryden: .That was the interim report that he referred 
EO} a ea inks 


Meme? Lanse@invecmmIMOSst ecofesthe “proposals, for-®noticemganc 
comment legiSlation recognize this ana say that at least there has 
to be a concise or prief statement made by the body proposing the 
regulation of why it is that they want 1t and the background LO .G, 
I think that is a minimum. Beyond that it would seem to me that the 
use of a provision in freedom of information legislation calling for 
the availability of at least some backgrouna material giving some 
indication of why the regulation is necessary woulda be important. 


LOeSORawmn. 


Ms. Bryden: The US has naa that so it may be part of the 
reason why their law has been fairly successful. 


Mr. Mullan: yes, although comparatively recently. 


As far as the second comment is concerned, it seems to me that 
at least in certain areas, and this one wants the notice and comment 
procedure simply to be captured by vested interest groups to the 
exclusion of public interest groups generally, it may well “be, that 
there is a need to consider providing funding for this type of 
activity just as various public interest groups are now being funded 
to appear before regulatory agencies and. their regular adjudicative 
functions ana are being provided with public moneys to ao other 
lobbying and tnat Kind of thing. 


I think some specific recognition of the desirability of 
having as broad an input as possiple 1s pehind my notion that some 
consideration should pe given to funding for this particular purpose 
fo certalneintesesteqroups. 


Ms. Bryden: Have you ever delvea into the guestion of what 
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Kind, Of WepUbseic srunGingmweanad SNOWsErt sewOUld =be mal lOcacedmeco = cnc 
different groups? I understand some of the regulatory bodies that 
fund interventronists fund Fonly akbter “the “event. ~in=-otner “words, 
costs may be awarded to an intervener put they do not Know it in 
advance or they are not able to count on the money in advance. 


Mr MoU btan:) ves. 8 *centainlyumeats=sthe=, frederale Level) gawicn 
Which? 7 -anenostertaniinanmw thata practi cemVvarres ain cher Sense scone CRTC 
will sometimes provide costs in advance but others will not, and 
that in some instances will mean a lack of participation from people 
from whom you might want it. 


I think the whole business of public interest group funding 1s 
a VEEYELtELCKy =area ranGaione WLti whiche: dO Not deal especitically ip 
this#paperm ineany .greateactail. 


Ms. Bryden: Have you studied it? 


Mire Mullane SNO;eenocwin the detail necessary to allow), mero 
give any kind of inEormed comment before this committee. 


Ms. "BEYGen:, You Mmeneron the emoedel state act. Mr. ‘Chawvrnian, 
I wonder if it would be useful if we could have a copy of that» model 
State act -inwthne US PM ewnrcneapsunderstand about half of themstates 
have adopted. 


Mo. IMullanssOvem Nalt. ves. 
Mr. Chalrman: I am sure we could arrange that, Ms. Bryden. 


Ms. “BL yaens DOGS = cne= modeleestate aot containing “‘basteaiwry 
the same exceptions as section 553 of the US APA? 


ME. MULL Gee ait = SOLLY,  L”~ am NOt =aware -of what 9youvenave 
before you. 


Mr. Kerrio: We have sections of the American act ‘that 
would deSignate those areas of exception, and as you have suggested, 
those agencies tnat showea good cause that they should not be taking 
Chateloute. 


Mry MULT on elt ey OUsnaveraciic “INOgdel= State “act @berore: you, tT 
think yOulwiiiS see that the exceptions there are slightly different 
ana formulatea somewhat-- 


MS. "Reyes 1 GO not giave™ the model state. act T just) nave 


section 553. 


Mi i anew sce CepClOMos ware Siightiy ‘ditherent ssand =m 
think the intent in the model state act is to confine them somewhat 
more than the APA does. 


Ms. Bryden: Bucee yOuss Mane de=Strong case for broaaer 
EGxCEDCIONs Binan Section ~oocmin sone” Brelds "sin “yours)brier to the 
royal commission, I gather? 


Mi. = Mullane 9No,. .., GOmnuoOt. Chink SO. “E- think sene converse; [ 
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would cut down the number of exceptions. Indeed, in some instances 
it seems to me-- 


MS. Bryden tas Yes) WailowanesOruyie ty eS cacedigite LNG. WHONnGus Way. 
you make the case for more coverage. I think you make a very strong 
case DOL coverage in the matter of policy statements Or 
interpretative rulings because they certainly are part of the law, 
whether they are actually written into the statutes or not. I, think 
thatwist®probably 2the mostaimportanchione: 


ME. MU Glania Veseethat. fis Pwhatarl swouldieregardy ase Ehe most 
important one. 


Ms. Bryden: But the one about procedural matters, as well, 
that ares set Dye wariouss.bodies and. set. by, regulation; do you 
consider that very important? 


Mr. Mullan: yes, I think so. 


Ms. (BEYQENs | "BUtws chet, 5lSt OG .CcOvered, Dy sranvyerotoetne oUS 
legislation? 


Mr. Mullan sANno. 


Ms. Boyden: Tae Giniink (iethaites §icee can Vamportant.s point... Mr. 
Chairman. l£ we are going to recommend any legislation in this field 
we should look at the whole question of what exceptions there shoulda 
bes 


MriceKkerr losmmustemtogithrow meget ttlemcurves pategyouy . itonyou 
are a ball fan, Professor. In developing some of these papers--the 
committee is very privileged to pe able to bring people such as 
yourself before a committee such as this and we see bEwiNemanye OCNer 
committees--is the time coming when in the preparation of papers in 
a particular field, experts are going to have to prigig «into-rocus 
the economics of some of the things you propose ana maybe go to some 
professors of economics and ask: 'Howefarecan cthis socrzetyeqo?e Whar 
@o we have to do? How woudd we putithe) priorities,;inyorcer? willewe 
see a society that will begin to suffer for trying to implement too 
Many things?" 


poes that become a factor? IS that something that is beginning 
EO unfold now? 


Mr. Mullan: yes, that is undoubtedly .true. One of the 
advantages Of notice and comment often put forward is it enables the 
economics of regulation to be considered a little more fully than it 
is at the moment. Tnere is that kind of countervailing force, if one 
is speaking in economic terms. T£ you have notice and comment, 1t 
may be that things begin to be considered in somewhat more rational 
economic terms. 


The federal commission--]I forgot the exact title of it--on 
excessive paperwork, Or something of that kind, in the United States 
came. out Withwsan Mmntereseengg idea.sarhis commission was initially 
appointed by Presiaent Richard Nixon to cut aown on paperwork in the 
federal sphere. Generally, the paper condemns the excesSive paper 
generated by government. The one thing that committee Said, despite 
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its negative attitude toward tne use of paper by government 
generally, was tnat notice and comment was the one exception. 


They felt tne amount of paper and time used in generating good 
regulations in first place, ultimately amounted to a total saving 
for= the ‘system. “Economically, it -was better) to haverathe rules, done 
properly “the first’ vtime around, (han Geer involved sinvithe costs@of 
trying to rectify disasters subseguently. That was their informed 
view although they did not™do ea’ rigorous economic: analysis’ of mit: 
That is an interesting comment, at least on the American system in 
economic terms. 


Mr. Chairman: Any other questions? 


Mr. Runciman: Just a followup; CieCameMChUcE commission 
mentioned costs involved in getting into notice and comment. 


Mr. Mullan: yes. 


Mr. Runciman: shave eyoustaken a =slook ‘at that area and what 
kind of implications there might be for Ontario? 


Mr. Mullan: 1 yvspecifically -nave not attempted any (detianace 
costs figures. |that wis sanwarea sine which Io.would note be expenumco 
COMMenES Ins terms On the DasSice initral cost, which is the easiest aco 
measure, Of advertising in’ the Ontario “Gazette, that would Snot “be 
very much in comparative’ terms. The overall’ <cost’’ in’ terms, “of 9 how 
much extra thrs™ 1s ¥gqorng to add*to cqovernment “Is sSomethingmieinaue 
not looked at, save in the sense I identified a few moments ago in 
responding to the last squestion. Maybe if you do it rignt ‘the srirse 
time, what "savesma Vor sor @eos tedown "thesroad. But, that isinotmasvery 
exacting economic analysis. 


Mr. Runciman: I “Suppose you are not aware of whether the 
McRuer*’-commrssiron!*took= Vani ain-depth#® look ‘at  sthat;* although "they 
mentioned it tas a concern; 


Mr. Mullan: My assumption is, based on what [I have been 
told? Vs they ediaence, 


Mr. MacTavish: May I ask some questions? 


Professor Mullan, MS. Bryden referred to the model state 
Administrative Procedure Act. 


Mr. Mullan: yes. 


Mi. MacTavisnhe™ (Was ssthat prepared” by Che = -Conterencer o£ 
Commissioners on Uniform State Laws by any chance? 


Mie MULGGIE Ves ante eri iikeesO. 

Mr. MacTavisn: you Say that hasS been widely adopted? 

Mow Mublean: Yeswveretwmnewtny com bessas accurace lac al ecan seen 
the vast majority of states there 1S a notice and comment procedure 


in place. Some of it follows closely after tne model of section or 
article 553 of the federal Administrative Procedure Act. 


3 
ll‘Maem: 


PoweveL, in many “instances, pahesbasicamodceDseadoptredyisethe one 
Pounewin the model state Administratives procedure Acts .iiere pare 
variations between the states as to the kinds of things they cover 
inv they basic. snetice wand) commentiprovistonweInitialgscoverage ahd 
exceptions tena to be dealt with in a somewhat varied form between 
the various states. 


Mr (oMacTavish:s ‘vYes.e@Perhapseyo0uigwilt gagpreewwithsenenwhen.e2 
say that iS an Understatement. The variation 1s quite considerable 
frome the north sto ronermsouch wand strom =-Chesecastmcomtneriwest: 


MreebMullian: .bebiwoulkd | mots paquarreigawiths that, seat. least: an 
terms of exceptions in coverage. 


Mr. MacTavish: May I have your comments on a situation? 
you referred to Ottawa. What Dsefthe curprent Sltuation® otherensin 
regard to this subect of comments? 


Mr. Ue MUdwancee Okay, ate: current sSlitiacion; «as )fdlecds ol. al 
aware, is that the joint Senate-Commons committee on statutory 
instruments has reported favourably on the deSirability of a notice 
and comment procedure. I have no present information as to how far 
that has peen taken in terms of any legislative agenda. 


rhe “other <informationmapknowns to gume gis. .that.~s the... pearson 
committee on regulatory reform, which reported in late 1980 or early 
HOSl, alsoPcame OUtetinwicavounm,: Basm part’ of thes regulatory reform 
package they recommended, of notice and comment procedures, though 
not guite as firmly as the joint Senate-Commons committee had aone. 


Mc. MacTavish: Do you see any action? 

Me. Mullan: No, I nave not seen any action. 

Mr.+ MacTavish: =.Going prtowthe other side, of the world, »;my 
understanding is--and I can be wrong, it woulda perhaps be tne first 


time--that in Australia they have tried notice and comment and given 
it up. 


Mra, Mul Tan eves; ein toto. 





Mr. MacTavish: Do you have any comment on why? 





Mr. Mullan: They gave it up in 1916, as I understand it, 
and I am not»squite sure why. 





Mr.« «Kerrios They hadeother things:.to do, 


Mr. Mullan: The British gave it up in 1943, having haa it 
on the statute pooks from 1896. 


Mr. MacTavish: Thank you, you anticipated my next question. 


Mr. Mullan: I guess professor Wade, who testified before 
the McRuer commission, Said it was given up im Britein pecause.21¢t 
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was not needed. There was sufficient informal consultation going on 
before regulations were adopted and the British Act was more 
honoured “in. the —pbreach than in. the opservance. There nave been “some 
other comments on that; Scriticizing@ Professor Wade's’ NoOtLOMmeor why 
lt was 1 Giveneupe ln Belcan. 


The comments I have read, counter to what he Said, was that it 
waS in place long before it was needed and it was given up three 
years before the Americans finally got “around to adopting it. To pay 
much attention to either the Australian or the English experience, 
Pre-SeEconcmwwormlde War, els NOlLHparticutvarivyeape in tiisydayeand age. 


Coes interesting that ica c the commonwealth delegated 
legislation» *commttrecss meeting .1n “Australia inwei9s0, Mr. Williams 
the then chairman of this committee attended. ft wacdopred atin 
principle in 1ts final report the notionsthatenoticevand) comment was 
probably a sdestrable sthing Stow be -CONnSTGered! aS part Of ‘ther future 
legislative agendas of committees of this kind. 


Mr. iMaCTavish se eThey awilll “probabive, develope that next year, 
when they meet in Ottawa. 


Mr. Mullan: yes. 


Mr. MacTavish: i, was going GEO #ask your Wi your woulamehave 
any comment on the conclusions of the Carl Williams committee report 
on this subject, which disagreed or very consSiaerably watered down 
your recommendations. Is that a fair question? 


Mrs. MulVanms = Te=gquess ‘the® Willians™ commission aids noti%seelfas 
many links between notice ana comment and freeaom of information as 
I aia. VI suppose einwassense,- the sthemprincipalemotivating fonce sin 
their notion was that it snoula not be moved on specifically at this 
stage. 


ALSO, LT @GueSS = Livers @i aim Gloasayy, yuUagiIng by what vis, said Jin 
the Williams commission report, that they still have some concern 
that -—McRuEer May be right “andes amewrong #on° this) particularwissue: 
That=-WaS.= the SCEux BOrestnel WME consideratiomg of  the-itopic stn gethe we 
recommendations. 


Mr. MacTavish: Thank you, Professor. One £urther guestion, 
if I may7eireeCchatrman: 


DO you have any knowledge of action in other provinces, other 
jurisdictions of Canada other than Ottawa? 


Mi. Mullan: NO. i mean, nothing beyona tne limited 
examples which I referred to in My paper for the Williams 
commission; I have Simply not Gone a follow-up job on” provincial 
action since then. I have had a look at what has been happening at 
the federal lever ang nere, DUC NOt in The Otner provinces, 


MCUs MaCTavVishs a De seclances are, =i “Suggest, | that “Lil erthere 
had been action, you would nave heard about it one way or another. 


Mr. Mullan: Perhaps, yes. 


id 
Mr. MacTavish: yes. Thank you very much. 


Mr. Chairman: Any other questions? If not, we would like 
to thank Professor Mullan for coming before tne committee this 
morning. 


I certainly have found your comments to pe most informative 
SCNGe a etninks YOUm Can greStarassured= that» -they pwill spe taken) into 
account when the committee reaches a decision. 


Mewes lalse sEnankeeyOuUN Very emuCh, @MrAemchalrman-ostoy tiere 215 
any information I can provide to the committee at any stage I would 
Certainly beswitiling to dovso. 


Mr. Chairman: I think that covers our agenda for this week. 


We are still trying to get Mr. Mundell to appear. He has been 
in ill health and has had an operation whicn was obviously more 
serious than we initially thought. We are informed that he is still 
in the process of recovering from that operation. 


We will contact him at the beginning of next week. If we are 
unable to get him, perhaps we will have former Chief Justice McRuer 
next week. If it is agreeable to the committee members, we will 
notify you as to who is going to be here next week. 

Thank you. 


the, committee adjourned at 11; 03 a.m. 
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LEGISLATURE OF ONTARIO 
STANDING COMMITTEE ON REGULATIONS AND OTHER STATUTORY INSTRUMENTS 
Thursday, June 3, 1982 
The committee met at 10:17 a.m. on committee room l. 
EXPLANATORY NOTES 


Thentvice=Chairmans 4) ‘see faryquorum. “The “Chairman “Is “away 
this week and has askea me to take over for him. We have appearing 
beroremus stoday, Mr. esianey.vTuckér, deputy registrar “of regulations. 
I would like to thank him for appearing before us on relatively 
short notice. Sorry we had to keep you waiting to get a guorum here, 
but we could not start without a guorum. 


TowoUlrd like to. callcon’ Mr==MacTavisneto start: things iropbing 
ECEGUS. 


Mr. MacTavish: Thank you very much, Mr. Chairman. Turning 
to the agenda for today, the first item is explanatory notes. This 
is a matter we have had before the committee off and on for a while. 
The last time it was before the committee, the witness was the 
present registrar, Bill Anderson, who sr now; as “wer"all know, "Lilt; 
unavoidably absent from Queen's Park. The last time he was here he 
asked that the matter be referred to him for further study ana 
consideration. If he thought it advisable, if he came up with an 
opinion, he would be happy to present it to the committee. 


Meanwhile, let me read the note in the agenda sheet LO 
today's meeting. "From the point of view of the unsophisticated 
reader, should each regulation (or at least some of the more obscure 
and complicated regulations) when published in Che” Ontario Gazetce 
be accompanied by a short descriptive explanatory note as is done in 
some jurisdictions (Ottawa and Washington) ?" 


Attached to the agenda are a number of examples of the 
practice in Ottawa taken at random from the Canada Gazette, which, I 
think, fully illustrates the practice in Ottawa. 


I am sure the committee would be happy to hear your comments 
from your dozen years of experience inthe obrice ‘Or ‘the Legistative 
counsel and as deputy registrar of regulations for “Ontario. Would 
you care to carry the ball from there, Sid, please? 


Mr. Tucker: Thank you. There may be a misconception in the 
comment on the agenda about putting an expllanatory-*noteion the 
regulation when it is published ins the “Ontario? Gazette 2o2fs-the 
practices i1Semnsututed, it would probably be similar to that which 
is done in the preparation of legislation, of statutes. 


When explanatory notes are prepared forsbitts gongs before. the 
Legislature, they are preparea in conjunction with the 
administrators, the legal departments, and adrafted with some care. 
We want them to be accurate. We want them to be full enough so tnat 
they explain what is being done. It Ts Enotmocne.: atter'’ the iit *is 
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passead and becomes law, put peforehand. That would probably be the 
same thing with a regulation. It would be done beforehand. 


It would be some change in procedure in the preparation of 
regulations, rather than simply the registrar putting an explanatory 
note on something that is published in the Gazette. That would not 
be the approach I would prefer. I would prefer that if explanatory 
notes are to be used they be prepared at the same time as the 
regulations are prepared. 


As to whether or not we should use explanatory notes, 
generally speaking I am in favour of them. But I have a feeling it 
will substantially increase the work load when you have between 800 
and=1, 000; ‘regulations “goingmichroughe am ycan.. come BOr them, are not 
guite as simple as the material from the Canada Gazette, for 
instance, would seem to indicate some of the federal regulations may 
be. A one-line or two-line explanatory note often will not be 
sufficient. If you have a number of different things being done in a 
regulation, you will want to refer tov all of them. 


Once you are into explaining, if my experience with preparing 
DIVEST plSivahyalnotCatlOD me hOSe, “DECpoatl lng sehemuuwllmewant: :tO) De 
careful enough in the preparation that they explain fully what is 
being done. 


As you Know, the members of the House from time to time have 
asked the office of legislative counsel to expanda explanatory notes 
rather than contract them. Briefness is not necessarily desirable. 
What is desirable is a complete explanation as much as is practical 
and I think the same trend would develop with regulations. Once we 
get Sinto glue Lem wierls Certainly ~bewwagslonger process. -lt will take 
time to prepare them and there will always be the guestion of how 
much is enough. 


Generally speaking though, I think explanatory notes are a 
good thing. I guess only experience will tell what the effect will 
be. It will increase work loads substantially. 


One of the factors always in regulations is being able to 
produce, the, regulation within va ~reasonable. time. 2t is something 
that makes statutes work. It iS part of the mechanism that makes a 
statute work and administrators are often concerned about delays in 
preparation of regulations. 


Add one more factor to it and I expect I will hear this is one 
mores thing thatwisegoing. to uslowsdownsthes time .it. takes to produce 3 
regulation.” Ts:domino ty shnOw al beteewo leebe substantial sor Mot. but 
there will just be more pressure on the draftsmen. Draftsmen, of 
course, learn to live with pressure. 


Mirae KErrios DOES! i tanoOtmeOLl ow schat in? the preparing .of an 
explanatory note you are extending the development Ot tne 
legislation and making it more meaningful for the interpretation of 
the. teqistation voncesit Mascmepeensspassed; (Does Pit) not gor hand in 
glove? 2 Cannot. understangs how )you, might “be ethinking in terms “of 
PUTEING wn, Aegisltation Gre finding te adds =to the work =etoad eto 
develop the explanatory notes. I would have thought they would go 
hand in glove so you would get a feeling for the legislation. 
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Me. STucKker: “Lt maybe #a”> veryerqood" thing fcomsthe \pointicot 
views Of “the Graftsman. If “you can write: an> explanatory “note, you 
certainly understand what you are writing. It may be gooa from that 
POLuC fOteeVEeW se eotenc. © ISdvi, «1 Shave oO UN FeCt TON LO mre and4 *2f--i€ 
increases work load, then that is the way it is. 


I detected another element in your guestion. Ido not» know if 
youy intenaea that. or not, bvuc” people “may” “Pook “to *Cheisexplanatory 
note to interpret what is in the regulation. 


Mr. Kerrio: Absolutely. 


Mra. <lucker: 2) do mot Sknow sti etiaceris. amivalic “appeoacievor 
not. Inu thesmpast, in dealing -with Statutes, the approach sof*fthe 
courts has mbpeenr that the xexplanatonyenote be nots partigof stbhe:sbill 
ana should not be looked to to understanda the legislation. I tnink 
that “there” is**“a’~ trend” developing’ to ¥change'-thatveand *courtso*are 
looking to wherever they can to get any information and any 
assistance ii» understending sewhatentheyoecall pathe @timcene mrotenche 
Legislature. 


Mr. Kerrio: I have had that experience in construction. 
They will tell you the details will override the drawings, that the 
specifications will-take precedence over the Grawings. What you are 
really doing is doing a little drawing with your explanatory note. 


Mran Tocker: it may bev something simiarys*nerev*tCserss an 
experience that has been developing in the United States and to a 
small extent has been extending into Canada and into Ontario. The 
courts have occasionally looked to explanatory material as a basis 
for supporting an opinion or a judgement the court 1S scoming: tor 
That could also develop with regulations. 


We have, in the past, found that headings in the Gazette are 
looked at by courts in interpreting the regulation that is published 
under that heading. The heading is not part of the regulation, yet 
they have, in the past, PookedVatVrLt. 


Mr. Kerrio: It could develop an intent by the description 
that may not perhaps be in the regulation. 


Mr. Tucker: That is right. It may not have been intendea 
and it is sSimply ean= editorial cnote «sput onrin publishing. They will 
use that if they see fit. 


Mr. Kerrio: Sure. It happens to us all the time. 


Mr. Tucker: The conseguences could be severe and ti AS 
something that lawyers worry about. You are adding one more factor 
to the variables that will lead a court to come to one conclusion or 
another. Lawyers prefer to have some certainty in what they are 
doing and the explanatory note may be looked at as Simply one more 
variable. It may be one thing that is on the negative Side. 


On the positive side, of course, is the ease of understanding 
what is written without having to go ana look up the regulation 
itself, assuming what we are talking about is an amending regulation 
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which may not, in itself, be clear because it simply says, "Strike 
out.ione. word and put /in another word  invits place.” 


Of ,course ,moncer you. go back to the original regulation you see 
right away what they are doing. The explanatory material does not 
necessarily take the place of the research. 


Mo. Kernio: glt. could.~im tanyasinstances, though, ~wnen <it <1s 
very essential. 


Miz. Sruckerc mle) SHOULGMEDOL. Se ueeChiInk wethateranyea person Ba0ing 
research should still go back and check the actual documents. The 
explanatory note may be helpful only to people who do not want to do 
research. 


Headings to the regulations themselves will indicate the 
subject matter. Evensithesstatute thatwiteis understells most.of .us 
what the nature of the subject matter is, whether we are interested 
impthatwarea dor not. 


Mr. 1 Maclavish On sehate  pOUntym Mit “CUCKer, = 1.) note in jthe 
Canada Gazette regulations and the explanatory note which follows 
each one) that ithere® ers= ani witalics noteswunder» the main “heading 
‘explanatonyanote;n any prackecs: 


"This note is not part of the regulation. It is intended only 
for informations purposes... 


Now, Sid, would you have in mind, in introducing such a system 
as this, including a note along those lines in the neading? 


Mr. BLuUCKers GIt imPgnempemacvisable sto. col, mt... What efiect Tre 
would have, I do not Know. 


YOURCANNOCeSaye qe eat siomicre, BOUGELEL.USsDretend “it is notwugle 
will be there and people will look at it and they will say that tnis 
is ‘the -offileials qezette es this seecicmorLtictial publication and .thae 
is what appears in the official publication. 


Ms.) Bryden: ) J 4do not. neOwewoetner. Mr. e Tucker “Ts, "finished 
his presentation or not. Are we open to guestions? 


Mr. Chairman: Yes, we are. 


Ms. Bryden: How long has the federal government been 
printing these notes with the regulations? 


Mr. tuckermet Nave Biotmdonesanivservesearch®' to check “how! long 
they thave beensdoing thateg. cthinkge tiers probably ~asvear. I think. it 
is relatively recent. 


NS ebeyden ss aHave mayouwr? Neard,~w either -tromueglawyers «ior. .the 
government officials, whether there have been any cases where a 
judge “Nas™@specitically= eter rege toy the explanatory note “in making 
his judgement? 


Mr. TUCKGr: weeNO, - NOtewithypegulations, “galthough Siti) has 
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happened with statutes. There may simply not have been any court 
cases yet at all dealing with particular regulations. 


Ms. Bryden: Yes.<2b #1 S “woo0=soon-. 


Has the Canadian Bar Association Or the Onctarpre Bar 
Association expressed a desire to have such explanatory notes or are 
they opposed to them? 


Mr. ULUOCKerien 1° dO. snoOc. “KnOWl, thet si theGe = Dal = acsOC lel lon sds 
taken any =position at all on it. As far as fF tknow, OGL C1tice=Nas 
received no comment at all from the Canadian Bar Association. I am 
not aware of them taking any position or even discussing the matter. 


Ms. Bryden: Tl &do- not! "Know whether “Mr.” MacTavish’ "knows Pr 
they have, or whether it would be worth considering them. 


Mr. MacTavish: They have not, to my Knowledge. Perhaps TI 
should add this. In due course, they hope to have someone from the 
joint committee on regulations and other statutory instruments in 
Ottawa down here to testify on such points as this, among many 
others. 


The senior counsel there is one Mr. Eglington, who has been on 
the job for some time and is very knowledgeable in this field. I 
enink )that-“ne- swirl pes nel prul “in” poencing= out “how Wthe= system sis 
working in Ottawa. 


Iethink; slit mone put this ‘to--you, “Sid, "charvone snoula nor 
look at this proposal for explanatory notes from the point of view 
Ob the- extra work orectart. 2 think =1rt shouldbe ookedPat=Lromy ene 
point of view of the public. 


Pos sO ea. Ms 


Mro  Tuckenm memnagree with “that ~ conpletely> *rc*tissjustevone 
more of the factors involved. 


Mr. MacTavish: Quite. 


Mre Tucker sserheseerrect on» ’statf is  probably* stheenostt= minor 
thing involved, but there are a number of variables to be considered 
all the way to what effect the courts will use with it. 


The only point I wanted to make at the beginning was that--I1 
@o not know whether it is a matter of any great concern--I would 
prefer that the explanatory notes be preparea beforehand, just the 
Same way as is done with bills, rather than have it performed as 
Just am editorial thing afterwards. “1 think’ “Le s+ *sonetiring- that 
should be done with as much care as the drafting of the regulation 
itself. 


Mr. MacTavish: Yes, I would agree with that comment. 
Perhaps, “Mr. Chairman, IF “might adda thus? “that “MEVve Tucker cis equite 
correct when he emphasizes the occasional difficulty in drafting an 
explanatory note. Ae, is sometimes more difficult than the 
substantive part of the regulation or the statute, as the case may 
be. 
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The Vice-Chairman: I can often read the bill much easier 
than <1 ‘can “the®explanatoryancote. Lt ms more contus@mig, than the birt 
itself. 


MrueMacTavishe Lt Bismvery Giriicult OnP OCeasS tones eos repare 
a note accurately without having it pages and pages, 10 times as 
Longs aS. thewbn Lisltsel is tals, a, VELrVsOleLacult tming. 


You are often tempted--I will not say one ever gives in to the 
temptation=<to usimply say,” This. is tar too complicated; put in, that 
it is self-explanatory." Then the reader will not admit that he 
cannot understand it. 


Ms. BLYCGEn: Yesterday, the general government committee 
waS impoSing on municipalities the job of putting an explanatory 
note in front of zoning bylaws when they give notification of them 
to the public before they are adopted, and the same with official 
Pans. 


LieelUetSe opncit ulOult, otask «uwesare placing this: caskesonato 
municipalaties seWould Ont eibe your \junderstanding “that, 2£ sit sis 
drafted “aS part ofthe tdratting of the regulation, it would then be 
part of what goes to the cabinet for approval by order in council? 


Mrs Tuckers:) TifsttiaiGica,regulation made. by, cabinet ,« cabinet 
would then be approving the regulation itself. The explanatory note 
would not form part of the regulation, any more than the explanatory 
nete £orms part) Oima, bill Jihet che minister introduces. 


I think it would have to be the regulation itself that is made 
Or approved by cabinet. The explanatory material may be there with 
ity Dues Goenoestninkm: eawOUlLG Orme pale: OLY lt. 


MS my DEYOEH sl see. | seimagine, —tChe explanatory "notes sCnmma 
bill is there when cabinet approves it, so it would have the same 
SstatuS;siwhich is? reatly -nposoLrkicial status except for printing withne 
explanatory note. 


Mra KRenE@Or Le lemcalledua s dOmas i Saye reGuiacion. 


MrpeeeluGker tn bea Ven Say @eenat, peln. talking) .about “explanatory 
notes that say "Self-explanatory," we only use those when in fact it 
would take more words to write an explanatory note than just to say 
"self-explanatory." The explanation would take more words than the 
biligitsel£, and jit eneally ss) Clear, (when you read, it. what 51 tus 
about. 


We nave =opoenesals nule Bin morattving legislationgthat, if You 
Deelpthesmaccemmiuce Soseconp lex athnateyOumcannou, talk@about it, You, nad 
better have a second ook. at it, anyway. 


Ms. Bryden: On the guestion of subheadings, are 
regulations ever drafted the same way as pills are with side 
headings beside each clause which indicate what is in the clause? 


Mens TUGKersSNo, Chey ares not. Side notes are not put . on 
reguigtionswggthe “side. notes sare aimost. an historical. thing with 


/ 


legislation; they go back a long way. They are used as sort of an 
index. 


Mr... MacTavishteH iwi pmeyec0d0 GGnroOurj) «comment, »-thes side anote 
Practice’ is» quite "oles Gee took wthe place: of indexing (ingbeLtain iat 
Westminster; they never inaexed their statutes in England. I do not 
think they do yet. They have summaries and tables of contents, so to 
speak--a “breakGownmot-/eacn “act; 7Ore some -acts'; FComplicated@ oness or 
lengthy ones--but the side notes are what they relied on for many 
years. 


We have gone a little farther here in Ontario and right across 
Canada. We have side notes and full indexes as well, which are 
designea” to help ‘put ™ may imisleado) TL the indexivmisses 4a =certain 
heading,” 1t* may? do *more#sarmthan= good mynor ~themireaderce eht) assia 
problem. 


Ms. Soyden: SWOULC@syoOu, ss MrT. TUCKER, recommend that side 
headings might be considered for regulations? 


Mr.) Tucker (GNO eeelan dO, -DOERmthinkem! gwouldivel., yohink eeside 
notes are not necessarily that helpful... People do prefer, to.-use 
indexes” today eet attnere/ 64 sapanie 1ndexnee kegulationseiare potiosuch: 4 
nature in *themselvesmthats whenkewer first.i.go-5to .asparticular»area 
Looking for something, wwe, goto gthegstatute 4sThe pfirsteway,jwerwst ind 
something is through the heading to the statute and under it, the 
headings to the various regulations. 


Lt shouldwnotebesthat -dittizculteto find something internally 
in a regulation without side notes. They would not be of much value. 
They cause some problems mechanically, I would suspect. I doubt 
their usefulness errankly Agimcpucting? themawntomthe: Gazette cand the 
printing andesorfon. 


Ms. Bryden: When you talk about subheadings, as opposed to 
side notes, presumably you would use those only where there is a 
very definitesdiviston;asucheas!ite the, regulation hacia, parnt..l anda 
part 2. 


Mre .TUCKe Ef] Yous may alsolsusetsubheadings swhneresithere  iSeea 
useful break in subject matter within a long regulation that is not 
broken™@up Unto: ‘parte mbites sls. gusctuletoisput sheadangsigin ieherestrom 
time to time, but they should be used with care too. 


Ms. Bryden: That has been used guite a bit, has it not? 


Mr. Tucker: We use headings in statutes and regulations 
but a draftsman nas to be careful about them. If you make amendments 
later putting a section in where it may appear to be convenient, one 
always has to watch that it does not come under the wrong heading 
somewhere. Even headings must be used with caution. 


The Vice-Chairman: Are there any further guestions on item 
1 which is explanatory notes? 


HEADINGS OF REGULATIONS 


Mr. «MacTavish: 3(Mrkeg Tucker aauturningyaito «number «2 on the 
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agenda, headings of regulations. The guestion is: "Can anything be 
aone ore’ *should@vanything tbe done to “1mprove= =the headings een 
regulations as published by the Ontario Gazette?" 


Thiismesubjectmeism of Bekativelly @smalls “importance, [OUCe amore 
editorial care in tne composition of neadings in the Ontario Gazette 
would, it is suggested, be greatly appreciated particularly by those 
who are reguired to peruse the regulations regularly. It is a simple 
Matter of better focusing. 


LG may be "thaty in =a "consrderable?’ number “Or winstances, ai 
improvement could be made in the makeup of the headings of the 
regulations in the Ontario Gazette to make them more descriptive of 
the contents. If this were done, perhaps by expanding the heading or 
by the use of subneaas, as Ms. Bryden was referring to, it would be 
a boon to the busy reader. 


For example, Ontario reg 861/79, made under the Agricultural 
Development Finance Act, has a one word heading "Deposits," while 
the regulation deals solely with interest on deposits. Why not help 
the reader by having the heading read "Interest on deposits"? 


Another @ example si sOntarronrregi@so:2and)siso, made. underagthe 
Collection Agencies Act. The heading is "General," while _ the 
regulation amends five forms, notning more. Why not have the heading 
read "Forms" as it was done under Ontario reg so and so made under 
the Tobacco Tax Act? Similar criticisms can bel levelled 7 ateymany 
other regulations. 


10:40 a.m. 


If further examples are wanted, many are readily available. 
Here are four. The head note of each reads in part, "fees ana 
expenses" whereaS it shoula reaaq "fees and allowances." There is no 
authority for giving fees and expenses. The word in the statute is 
"allowances." Would you care to comment on that matter? 


Mr.) TucKers Yes, 7.) scan -comment on that. for you. 1 wasmmee 
little surprised to see you picking regulations made three years 
ago. The first two examples have since been revoked. But what you 
picked were amending regulations, amending another regulation. The 
one dealing with deposits was amending a regulation whose heading 
was "Deposits" and did deal with deposits. 


The practice followed is to always use the heading of the main 
Or parent regulation when publishing an amending regulation. I£ you 
are following amendments to that main regulation through, you will 
always see the same heading, not a variety of headings, depending on 
what particular section is being amended. 


Mr. MacTavisn:"2slollow? thatesbxecusesme.sGo. ahead: 

Mre Stuckéeme | I swasev goings to WNSsaySit ‘sm -theiksamem wath the 
second example. It iS an amending regulation dealing with some forms 
under a general regulation. That is why we use the same title as the 
parent regulations titles, 


Mr. MacTavish: Wny not use the parent regulation heading 
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plus the finer part of the amendment, such as "Deposits: interest on 
deposits" to clue one in as to what the amending regulation was all 
about? You run into it guite freguently where you have a general 
regulation, the master or principal regulation, dealing with a whole 
bunch of things. Then an amending regulation comes along on one 
little bit of that parent regulation, yet the heading is general. It 
does not give the reader any idea of what of many subjects the 
amendment is all about. 


As Ms. Bryaen said, could not some better use be made of 
subheadings? 


Meroe Tucker: lf. li snderstood @Mc.weorydemscOrlrect ly, = Snes wae 
talking about Subheadings within the body of the regulation, not in 
the headings in the Gazette. Subheadings to headings would probably 
not be useful, because you are looking at it from a different point 
Of view than the point of view “of “the “people who actually suse 
regulations. 


When you check on amendments to regulations, you are looking 
to see how that fits back into the parent regulation. The first 
Ching. youl want, is “to” know.) which = regulation ~ iS "the “parene 
regulation. You have the name of the statute, you have the name of 
the regulation and then you check the internal changes being made. 
It is a matter of pulling the two together, having the two Side by 
Side and checking them. 


The material there now in tne heading prings a person to that. 
It is not just something for guick skimming. 


Mr “MacTavisn sell elemayeiput 71t Chis sways 3 cO Me; gas oa lay 
reader of a regulation, it does not matter whether the subhead is 
part of the {principal ghead sat the, top Of themechi nos <Oragln athe 
Substantive part of the amending regulation. I get the= Ilaght eturned 
on no matter where it is, as long as it is there somewhere. 


Mr. Tucker: It seems as though what you are asking stor—= 


Mr. MacTavish: Excuse me. If I might just carry on. It 
seems to me the system of dealing with headings is fine for ‘the 
sophisticated people who deal with regulations constantly. Tney know 
the system. But the members of this committee do not and the general 
public does not. All they are looking for is the key wora. 


Mr. Tucker: What you are asking for is another explanatory 
note at the front as well as one at the outline. 


Mr. MacTavish: A one-word explanatory note. YeS, that) “1s 
exactly what I would suggest might be nelptul to the members of tne 
Legislature and the general public, never mind the legal profession. 
Woula you support that principle or noc: 


Mr. Tucker: It is not an easy guestion to answer because a 
do not Know but what it would Teadweus) "Into. eipeea Tuber wor 
regulations. How long is the subheading going to get? If I have a 
regulation that has 20 items in it, do I then have 20 subheadings? 
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Mr..9sMacTavishs ewake my, example,, which Eyoreterred) (comme 
couple of times in the Agricultural Development Finance Act. There 
is a one-word neading unaer a certain regulation, "Deposits." The 
regulation deals solely with interest on deposits. Why cannot those-- 


Mr. Tucker: ver MacTavish, re was also a two-section 
regulation when I went back to check it. 


Mr. MacTavish: I am picking a good example. 


Mr. —Tucker: Yes, and I see you did too with the other one 
wnich only amends some forms. But I coulda equally, by random chance, 
have picked up some regulation which had 20 different topics in it, 
ana then we would have 20 different subheads. 


It is hard to develop a standard of what is desirable in a 
heading as well aS doing the same thing over again in the 
explanatorys note, aty tne; same’ time. It 12s “a QUeSE10nN Vormwiataes 
enough. 

MrgwMaCLavaShs . pata se aDOUut fignt. 


Mr. Kerrio: We have to go to our counsel batting .500 and 
tondeosthat jwouldygel yousrignt up vata tne Cop oLeinegleaguea. 


Mr. Tucker: You have a good counsel, yes. I agree with 
that. 


Mr. MacTavish Li itl sseabout .500,) 1 willy bevaertoncear 

ThesVice-Chairman: Any further questions of Mr. Tucker? 

If not, thank you so mucn, Mr. Tucker, for appearing before 
us. He is one of a series of ongoing fact-finding witnesses we nave 
appearing here. 

Next week we have Judge McRuer appearing before us. I would 
like all members to make a point of trying to be here promptly at 10 


a.m. for tne good juage to talk to us ana answer our questions. 


If there is no further business, I shall declare the meeting 
adjourned. 


The committee adjourned at 10:49 a.m. 
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LEGISLATURE OF ONTARIO 
STANDING COMMITTEE ON REGULATIONS AND OTHER STATUTORY INSTRUMENTS 
Thursday, June 10, 1982 
The committee met at 10:11 a.m. in committee room l. 
NOTICE AND COMMENT 


Mr. Chairman: I see a gquorum. We are most pleased and 
proud to welcome as our witness today the Honourable James C. 
Mckver, OC, QC, former Chieft Ddustice of the High *Court™or Ontario 
and commissioner of the Royal Commission Inguiry into Civil Rights. 


Mr. Justice McRuer, we are most pleased to have you with us 
this morning. We have read with interest and intent your comments on 
notice and comment procedures in your royal commission report. We 
thought it would be most appropriate if we asked you before the 
committee to comment on the very important subject we are dealing 
with now and also answer any guestions committee members may have in 
connection with this matter. Welcome, Mr. McRuer. 


I would now like to ask our counsel, Mr. MacTavish, to make a 
few introductory remarks. 


Mr. MacTavish: Thank you very much, Mr. Chairman. To set 
Hansard straight and on the beam in so far as this committee is 
concerned, perhaps the committee will forgive me if I guote from 
what we call the McRuer report, to give it a convenient handle here. 
T. would like to read from volume 2 on page 370: "It is imperative 
that some effective form of review by or on behalf of the 
Legislature should be established." 


And on page 373 of the same volume: "The experience in both 
the United Kingdom and Australia shows that much improvement in the 
form and operaion of regulations is attained by the mere existence 
of the"--watchdog--"committee. The ministers and officials are 
sensitive to its possible criticisms." 


Then the keystone on page 368: "If the recommendation that 
regulations be automatically referred to a scrutiny committee of the 
Legislature, which we shall make in the next chapter, is adopted, 
the committee will be immediately informed of all regulations and 
with the assistance of counsel these regulations will be reviewed 
within the terms of reference of the committee. The Legislature will 
then be informed of those requiring its attention." 


Needless to say, Mr. Chairman, the Legislature saw PLtweeeo 
adopt this recommendation made some 12 years ago, and this is the 
committee that has come from that recommendation. I have never heard 
this committee referred to as the McRuer committee, Mr. McRuer, but 
there is no reason why it should not be because it is yours. 


Turning now, if I may, to your opening paragraph of chapter 
25, which is entitled "Procedure That Should Govern the Exercise of 
Subordinate Legislative Power," you say: "Two Main safeguards have 
been suggested: 


"(1) Before regulations are made, persons wnose interests will 
be affected by them should be given an opportunity to make 
representations on their own behalf. 


"(2) Regulations when made should be brought into effect Thiet 
fair manner and with proper publicity. Persons pound by them should 
have an opportunity to acguire knowledge of them before they can be 
penalized for failure to comply with them." 


Interjections. 


Mr. MacTavish: I am wondering, Mr. McRuer, if you would 
care to comment on those two, as you call them, suggestions? 


Hon. Mr. McRuer: First, I am flattered I have been asked 
to appear before the committee and discuss the matter you are 
particularly interested in. One is how regulations should be made 
and, two, how the public should know about the regulations made. We 
gave this a great deal of consideration and study. 


Although you refer to the report as the McRuer report, I had 
very able assistants associated with me. I made the ultimate 
decisions, but we had an extremely able and mature staff. With 
respect to this aspect of the report, Professor Mundell was in 
Charge of the research work that went into it in very close 
co-operation with me. 


When we come to the matter of regulations and compare it with 
any other jurisdictions that have process of legislation by 
subordinate bodies, we have to remind ourselves of the importance of 
a parliamentary system. That becomes important in comparing it with 
systems that have been developed in the United States. 


We did not study the system of enacting subordinate 
legislation in any other country, such as, France, Holland and so 
on, because they have a completely different system of government. 
We did study the system in the United States because they are close 
to us and what they did affected the commercial life of Canada. 


Having said that, when you compare the United States with the 
procedures in Canada, you have to keep in mind it is a different 
system of government. The flow of power is entirely different. The 
members of the cabinet are not members of the House. They are not 
subject to the accounting to the House indirectly by committees of 
House representatives and the Senate. 


You are particularly interested in the subject of notice and 
comment as 2) take it from reading the transcript. You wanted to hear 
from me because we had given that very careful consideration in the 
preparation of our report. We considered it a very important part. 


LO= 207 asm. 


LOe sss carte wien, you talk about regulations. We were 
particularly concerned that there iS a great body of regulations 
made by boards that are never published. They do not come under the 
Regulations Act. You may be--and this was discussed in the freedom 
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of information commission too--subject to punishment arising out of 
a Oiew Tyouehady nospossibles waymot knowing jabout.;) That, 1s true ~in 
Ontario. In the United States they call them agencies. Here they are 
boards or they may be called other names. 


I think it would be useful if you could get from someone a 
catalogue of the bodies that can make regulations that are binding 
law. That was a part of the freedom of information enterprise, the 
Principle that bodies existed which can make laws and it is hard to 
find them. 


The best example arose when we were doing the civil rights 
DiguILry “Mcieecould snoetegeteal consoligation® ofsittheriruless ofthe -law 
society which had the power to make rules and to amend them. There 
were a lot of amendments. But who had the consolidation of the 
amendments? Could you find them in the legislative library? 


I happened to--as I had been a bencher--have my own copy which 
Was. supposed sto y best@broughtiiup ntotidate subut. hOrlorernts , years- had 
elapsed since I was a bencher and it was hard to find out what they 
had been doing since then. I think that has been cured by requiring 
the self-governing bodies to file with the registrar. I hope I am 
Comnects ion ithatacn! thank: they~ muse tile a copy ,oL their rules. or 
amendments. 


I do not pretend to have kept up, by any means, with the 
legislative action that has been taken since our report was made. 
There has been a great volume of it and I was busy on the bench and 
could not® keep? upywith icurrent. legislation. “After jretiring, from the 
bench, I was busy with the civil rights and law reform and there may 
be corrections that are important. 


Having iemade, Sthatiesort mob pratepretace,: .Il awit discuss: the 
question I have come to discuss--notice and comment. I give a 
warning that it is not simple to establish any system of notice and 
comment that would apply across the board to subordinate 
legislation. In the United States they have so many exceptions that 
they are almost greater than the rule. 


I will stick with our own system of government. To begin with, 
each minister is responsible for some department; there are some 
@uties assigned to him either by law or by cabinet action. He is 
responsible to answer in the House for any regulations passed by 
anybody in his department. 


He has a departmental responsibility, and there are the 
regulations passed by cabinet. The Lieutenant Governor in Council 
may make regulations that we often see in statutes. I understand 
there is now a committee chaired by a member of cabinet who reviews 
all the regulations that must go before cabinet before they are 
enacted. 


I do not know if it is a cabinet committee; all I know about 
it is that it exists. I might suggest that you consider whether you 
should have the chairman of that committee up here before you to 
assist you on what they do. I do not think it iste cabinet secret. 
Probably after you get a freedom of information act, you will have 
all their reports, but that is merely a suggestion. 


In formulating our conclusions, I studied the experiences ot 
England particularly because they have a parliamentary system, and 
they do make a lot of regulations. We nad Professor Wade anda this 
was his particular department at Oxford. He was a member of one of 
the committees; I do not know whether it was the Franks committee or 
the Donoughmore committee that studied this subject. They had 
decided against notice and comment as probably being impractical. 
They had tried it for a number of years and discarded it. 


LOSS 0a. 


What “they. =felte*was’ thats its yous haqd@alsubsectkithatewascktclo be 
the subject of notice and comment and that would be useful, you 
would*-so” State 21t “in “theetact ‘contferrinow tthe regulatorye power, 
subordinate legislative power, and you could define the nature of 
notice and comment on the--that undoubtedly had very considerable 
influence on considering what notice and comment ought to be 
attached to subordinate legislative power. 


It is undoubtedly necessary to have an input when most 
regulations are being made, but the input varies according to the 
type of. regulation; very often it is -just procedural” matters Scehac 
are left to be dealt with by regulations, but more often it is very 
Substantive matters. 


The illustration of very substantive meaSures is one that you 
already have before you, the Occupational Health and Safety Act. The 
legislature has in that act acknowledged the wisdom of having notice 
and comment; however, I am a little confused as to just what the 
provision means in section 22: "Prior to a substance being 
designated under paragraph 14 of subsection 41(2), the minister, 


"(a) Shall publish in the Ontario Gazette a notice stating 
that the substance may be designated and calling for briefs or 
submissions in relation to the designation,"--that is, that asbestos 
is a substance coming within the act--"and 


“(b) shall publish in the= Ontario *Gazettemrarenotice setting 
forth the proposed regulation relating to the designation of the 
Substance at least 60 days before the regulation is filed with the 
registrar of regulations." 


That means to publish the regulation, which I take it is a 
very voluminous one because I think it went on for 85 pages or 
something, Like sthat, but swhat .isecto happen satterwardes is «tharea 
warning to comment on the regulations, or did the notice and comment 
just extend to the designation of my illustration of asbestos? 


After it has designated asbestos, the regulation is to be 
published 60 days before it becomes effective. Suppose some 
representations are made under this act. You assume that the 
regulations are submitted for notice and comment during this 60-day 
period. There is nothing to prevent them from going on and £LLIing 
the regulation, anyway, after 60 days. 


Assuming that there ls serious) comment “On ¥ it) e1t£ they amend 
the regulation, do we have to go through the whole thing again with 
a republishing of the amended regulation for the pubiite? 


This*jwas taken “as “an” example. just ‘warn’ “you that any 
guestion of notice and comment has to be very carefully dealt with. 
That is one of the reasons I have drawn a very firm conclusion that 
a blanket provision would be very unwise. 


PeuGhink Ate adem ld Vey MUCT Oe De TCEL «approaciy "tha Lia Lie 
delegated power should be subject to publication and notice and 
comment, it should be in the act creating the power and not in a 
general act covering all regulations. 


We went into the process of what was called, at that time, 
making regulations in Ontario. We came to the conclusion that (a) 
they were very careful public servants in the performance of their 
Guties; (b) like all public servants, they could make mistakes, and 
that is not restricted to public servants--judges make mistakes--and 
that there should be a review body that would not review the 
substance or go into the political discussion of the legislation, 
but that the body had kept within its bounds of reference, and that, 
of course, was taken seriously by the Legislature and it held this 
committee. 


10:40 a.m. 


I have looked over one of your reports and have found that you 
found several provisions where the regulatory power had gone beyond 
its jurisdiction, and that is very important. It is very important 
for the regulatory power, I do not care who it is, whether it is the 
securities commission or the Lieutenant Governor in Council, to keep 
within the jurisdiction conferred on them, and that when they go out 
these regulations are not subject to what we will call a legal 
interpretation. They are in many things handled by very ordinary 
people, but that is the regulation we have to follow. There should 
be a safeguard that they are not going beyond their jurisdiction, 
and that is an important function. 


We were impressed, though, with the fact, and I think aneethe 
past 10 years the regulatory bodies have been most careful to 
consult with those who are likely to be affected most by the 
regulation. I do not know how many of these regulations you have 
read’ that are bound up in ‘the consolidated regulations that take 
more place than the statutes. For example, I had a look over the 
boilermakers' and steamfitters' regulations. The regulatory power 
could not possibly draw that voluminous regulation without intimate 
consultation with those who were familiar with making boilers and 
Going steamfitting, the amount of pressure per square michiwin 
certain sizes of tubing and the like. 


I dado not think there is any obligation. There may be some 
statutes--Mr. MacTavish will correct me if I am wrong on that--that 
provide that after consultation they may make regulations. I am not 
sure about that. 


Mr. MacTavish: I know of none, Sir. 


Hon. Mr. McRuer: I do not think it is a matter ror 
legislation necessarily, unless you are PUELInNGieel meee Eolause 
reguiring some sort of consultation. The notice-and-comment clause, 
though, may provide a very cumbersome way of accomplishing what may 
be a very simple matter if you apply it to all requiations. 


There is one thing that did occur to me that you will have to 
have in mind. We wrestled for days and days--I think probably 
months--over the guestion of an administrative procedure act. This 
section--553, is it? It is in the 500s someplace--that provides for 
notice and comment is only one section of a very voluminous act. We 
had representations that we should have an administrative procedure 
act in Ontario. There were serious recommendations put forward and 
they had merit. 


We could not see ourselves with such a voluminous act as they 
had enacted in the United States, so we decided that it had to be 
Simple and not create a lot of litigation over whether you come 
within the powers expressed in the act. 


One thing you have to remember is that you get far more 
litigation in the United States over exercise of simple legislative 
powers than you do in Canada. I do not know what it will be in the 
future. I forecast that there will be a great body of litigation 
over the Charter of Rights and what you can do under the Charter of 
Rights, but that is something for the future. 


We devised the Statutory Powers Procedure Act, which was 
enacted with great care. It is to provide for notice and comment to 
those who are entitled to a hearing. Where they are entitled to a 
hearing, there are certain procedures that must be observed by the 
tribunal. There waS an exempting clause in it that excepted 
regulations, clause Sie2) ache, "a tribunal empowered Xe make 
regulations or bylaws in so far as itS power to make regulations, 
rules or bylaws is concerned.” 


10250" a.m. 


When I read‘this, I must confess I was a bit confused about 
it. I take responsibility because I am Sure every word of it was 
clearead with me" beftoresit went into, the act. But the words’ "in “sa 
far as the power to make regulations is concerned," were, I thought, 
an exemption from the exemption; that it was only exempt in so far 
as the power to make regulations was concerned. 


I spoke to Mr. Mundell last night on the telephone, and he 
told me what he thought they meant. The tribunal that has power to 
make regulations was exempt from the provisions of the act, but it 
was in so far as the exercise of the power is concerned. I think you 
Cane CakemLty Chatyea “Ceppunaley tcesexempt Jit 1t has power. to’ make 
regulations. 


That is a guide to the principle of notice and comment. When 
you come to the delegation of legislative power by a blanket statute 
Oofsany skiing, ly think, you are going to run -into the question: Has the 
notice been sufficient, has the opportunity been given to the right 
people” Co pass the —regulacion;@yon could “say, “Publish .1t in the 
Gazette." The department knows perfectly well that people who never 
read the Gazette are going to be affected by this regulation, very 
much so. 


We were convinced the system that was and is being followed, 
of consultation at all stages, depending to a certain extent on the 
intimate knowledge of the different departments of government of 
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their own business. If the Legislature is of the opinion the power 
to make regulations should be more limited and subject to a wide 
publication of the proposed regulations and an opportunity to make 
representations, it should be set out in the act. 


There Ts "not “much. Use- sit Saying @thety, prrometogpubilication; 
they should be published in the Ontario Gazette. Each one has to be 
dealt with as it arises." Some of “them-are very “simple, *pupetheresis 
this wide body of regulating power, Subordinate exercise of power, 
that is not controlled by ministers. When I say "not controlled," I 
mean, that there “is. -thevultimatev’ control’ by" aeministéer,-2buteitersaa 
periphery of the machinery of government. There are innumerable 
boards to make regulation from day to day. 


The Ontario Securities Commission has to make snap regulations 
which. are legiSlative power*to Stop trading, Say, at. MAO “clocks,this 
morning. You cannot have a meeting about that. Tney cannot have a 
trial about it. They wave co procece tne INVesctoOrs in certainecases. 


I think I nave talked too long, and I am going to leave it now 
for the members of the committee to raise any questions they would 
like. I Shall be very happy to answer any that I can answer. 


Mr. Chairman: Thank you very much, Mr. McRuer. We found 
your "remarks most™ interesting, and I°“am™"stre ‘there “willy be= Sone 
guestions by committee members. 


Mr. MacTavish: Mr. McRuer, you mentioned you found the 
Occupational Health and Safety Act to be a bit woolly as to the 
intent and meaning. I understand there is a bill in the House at 
present to amend that act and, if I am correct, to extend its cover 
of notice and comment. 


We are fortunate to have three legislative counsels sitting 
behind you. I am wondering if Mr. Tucker would care to sit beside 
Mr. McRuer for a few minutes and explain the problem he has from 
your point of view and also what this amending bill does. 


Mr. Revell: My name is Donald Revell. I am a legislative 
counsel in the office of the legislative counsel. The bill you are 
referring to, Mr. McTavish, Bill 110, was introduced on June 14, and 
its purpose is to address the very matters Mr. McRuer has mentioned. 


There waS some concern about the way the existing section 22 
was drafted, to refer only to paragraph 14, which is the designation 
provision. It did not deal with the real guts of designation, which 
is contained, I believe, in section 42(15). 


Mr. MacTavish: Right on this very point. 


Mre* Revell: "Yes? ™ The “redraft of sectione22 tclarifies:athar 
the section applies not only to the designation itself, but to the 
substance of the regulation. It provides, in much the same way as 
the present section, for notice and comment, pupLicalsony in *the 
Ontario Gazette, with an opportunity for people to make submissions. 


PY atm: 


The ultimate responsibility after submissions have been 
received--the minister will have an opportunity to do one of two 
things: either ignore the comment, which is probably unlikely in the 
light of the history of the existing regulations that have been made 
with respect to asbestos and lead, I believe. The comments have been 
considered; I think Mr. Hess was here and explained that procedure 
three or four weeks ago. 


The minister will be able to amend the regulation and if he 
does so he will not have to go through the full notice and comment 
procedure again--this is the amended araft regulation--but he will 
be able to file it with the occupational health and occupational 
safety advisory committee, I pelieve it is called, and ne will give 
notice of that filing, so anyone who has concerns at this point will 
be able to obtain a copy of the amended draft regulation. I believe 
30 days after filing with the chairman of that committee, or at such 
later date as the minister provides, the regulation could come into 
effect. 


The present regulation-making power or notice and comment 
provision also does not state clearly whether or not it applies to 
amendments to these designations at a later stage. It is quite clear 
instene GNneEw Seceion ss 225 thate ite applies “not. .only — to. the @iiitral 
regulation, but to any amendments to the initial regulation after it 
has been filed. 


isethat nebpiar: 


Moo) MacTavish:teyesi, athanksyyou,, very much, Mr..-Revell. ‘That 
explains “at ,Srand el thinksclearssthevair that. Mr.-McRuer..found. very 
cloudy. 


HONS Mr aeeMCRUGESEEMIGHe? Blensuste- say sthat, to - ay .smand:, 
emphasizes the wisdom of the conclusion that we came to 12 years 
ago, that when you Navewa) notice and comment. it is.difficult to have 
Legislation Bors tigliatmaitscepapplicable) to’ fall. regulations athe 
experiences sapparently ssnowed Wnere sthat, “in ‘the first “place, the 
wording of the section was very unhappy, but that the sort of notice 
and commenti and the sSort.of practical application of the procedure 
are important if you are going to have it. But what would do for 
steamfitters and boilermakers will not do for the Highway Traffic 
Act. 


MrieMaclavish=@ebawould gitkewsto..draw thes attention. .of Bthe 
committee to the report of the commission on freedom of information, 
the so-called Carl Williams commission, that commissioned a paper, a 
Study, by Professor Mullan of Queen's University, who testified here 
a week or SO ago. He recommended strongly, as the committee will 
recall, a particular special act of a general coverture, quite 
Similar, as he envisaged it, to the American Administrative 
Procedure Act. 


if wouldioilike, somegom tosmthespconclusion. .of.. thei, Williame 
commission where, on this point, they make two short recommendations. 


"1. We recommend that governmental institutions engaged in 
rule-making activity be encouraged to adopt notice and comment 
procedures so as to facilitate public discussion and informed 
comment on particular rules proposed for adoption. 


“ae CONnSideravrone sshouldetbe. igivem ictorentheteadoptibon “of 
provisions reguiring notice and comment opportunities in specific 
statutes which confer rule-making powers on governmental 
Inst cutions..:- 


Mr. McRuer, I take it you would support and endorse at least 
the’ secon@ or those, eit: not 60th of sthem: 


Hor. 'MreeeMcRuersssves ole icannGe*thave? Vanyeuquarreleuwith )-the 
delegation of the legislative power. It is necessary in the process 
of parliamentary government. But there may be cases where they wish 
to say, "This power shall only be exercised after proper notice to 
the parties that will be affected by the power." I guite agree with 
the Williams commission on that. 


I read Professor Mullan's paper again yesterday. I had read it 
before when it was presented to the Williams commission. If I may 
say so, it seems to have escaped him--I am Sure it did not escape 
him but he did not deal with it--that the American system of 
government is different. 


Here Syou “have sithe -opportunitty. (or callingmithe amirnister Sto 
account in the Legislature and asking, "Why do we have this 
troublesome regulation?" if it is a troublesome one. I am Sure that 
has been done in this very case with the Occupational Health and 
Safety Act. it» isvithes(Legislature @which tdecided’ ‘tol vactsinkithatitwe 
have not defined our notice and comment appropriate to this 
Parccicuvar “act sero mighteenol sbegapproprmlate ito, etasmel (say the 
boilermakers' and steamfitters' regulation power. 


I do agree with the second recommendation of the Williams 
commission that you have read. 


Mr. Chairman: Ms. Bryden, I believe you have a guestion. 


Ms. Bryden: Mr. Chairman, I would like to say how glad we 
are to have Mr. McRuer before us because I think he has brought us a 
considerable number of very useful suggestions, as well as new 
insights into the whole problem. 


Among his useful suggestions that this committee should look 
at, ‘in addition to considering the general) principle, is’ that we 
perhaps ask the cabinet committee that does discuss or review 
regulations before they are passed if they would appear before us or 
send a representative to give us some idea of what knowledge is 
brought to them before they make their decisions, how much detail is 
provided ana whether they check into the process of consultation in 
Getail or have a report on what has been done in the nature of 
consultatton.- ©] think@it mMignt'bes useful rie we couidyarrange <Chat. 


Ls OSa.m. 


Your second very practical’ suggestion was to try to,get a 
catalogue of all the regulations or any orders of self-governing 
bodies that are binding in law. Presumably, such a catalogue would 
be available to the public. It would be a form of publication 
perhaps different from the Gazette, but a form tne public could 
Consult. That might be a very useful recommendation we _ could 


consider. 
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I remember that the Environmental Assessment Act exemptions 
are not subject to the Regulations Act. People would not necessarily 
know about them except that the Ministry of the Environment does 
Follow the practice of gazetting them, but I understand it does not 
have to because they are not subject to the Regulations Act. 


This would be an example of the kind of things that should be 
Pabcur i6On the catalogue, as well as all the rules of the 
self-governing bodies which become binding on the practitioners. 


Hons a birewwMoRuer:; “Mayeite interrupt syou7s sYOn | mMencioned gatne 
Environmental Assessment Act. That iS an example of law that is 
binding on people who are affected by it, but where do you get it? 


It is the law of the land, and the law of tne land should be 
available ito 7 this y.committee.. lt might: (veryen wellewabrectm vour 
deliberations “in this committee. I£ you are dealing with certain 
regulations in that area, you say, “Oh, there is another that deals 
WLEh thateyvcooas. 


To my mind, law is something that should be available to 
everybody. You do not know who might be affected by it. People call 
ituisecretitlawswelt ois not "secret law.fit is publicly emade, sbutecryato 
find it. It is not always publicly made, mind you; the regulations 
of the self-governing bodies tell you what the regulations are, but 
it has not made them public. 


Msse Bryden: soi athink;jsthat sas 4cthesHa mpontante porn nne 
citizens who might object to a Hydro development, for example, would 
not realize it was exempt from the Environmental Assessment Act 
until they attempted to ask for an environmental assessment hearing. 
Then they would find out from the Ministry of the Environment that 
there was an exemption. You would agree that this is the kind of 
thing we are talking about. 


What about the self-governing bodies, Mr. McRuer? Do you think 
there are a lot of regulations there affecting the members of the 
professions concerned that should be published? 


Hon. Mr. McRuer 3: I COS NO. Know any reason why any 
regulation of the self-governing bodies ought not to be published. 
The regulating power may not be a matter that ought to be made 
public because there may be discussion of it. After all, there are 
certain privileges that arise with lawyers and with doctors that 
cannot be disclosed in public. 


Concerning the fact that there are regulations which are pant 
of° the law, certainly-as “far as) the. Jaw society is concerned, I can 
see no reason why all these rules should not be public. They were 
intended to be public. The trouble was that an amendment would come 
up; it would be in the law society office and nobody would take the 
trouble to have a book published annually, or every five years or 
whenever it was, to bring the amendments up to date. It was not that 


there were so very many of them for the law society, but it was one 
Itwas"fanviiar cwith. 


na. 


Ms." Bryden?) The’! Wilirams, .commission, pasiaMr....MacTavish,,.read 
to us, did recommend that those affected by any regulation or rule 
having a binding effect on them should be notified. That might be 
diirerentiottolecthe. .publicavionas anda. publiac sfavallability of. all 
regulations. 


Hons] Mresa MCRUCK ABs lwoudda7suggess that. .this,..is.. something 
you have to leave to the good faith of the regulatory power in the 
execution of their duties. They do consult with those likely to be 
affected. 


If you attempted to establish any general clause, such as the 
one that those affected should receive notice, you might make it so 
amcricuLre ins. sonmbinggoutiwhowmis agoingvatoOmbe.arftected;that..vou, wi.LL 
make a mistake in it and your whole clause will be ultra vires. 


It is difficult enough to legislate now. and to make sure. The 
members of the Legislature are Supposed to be omnipotent. They know 
everybody's business and can represent them. That is all right in 
theory, “butssimspracticeriyous7knowselteussqimpossible..~ That..is ~ione 
reason why you have delegated legistive power. If you do not Know 
the party who is going to make the regulations, you had better find 
out. 


Ms. Bryden: If we did have general cataloguing and those 
catalogues were available in libraries or ministry offices, would 
your. ,not-“Getmmarounaeithes -problemegofugnotifying+4-those.,attecteds 
Presumably, once it is a public document of all regulations, those 
affected can find out about it. 


Hon, Jiro) iMcRuer: Ssluesthinkeesthates alter, the,«.requlation,, is 
passed, those affected by it should be able to find out where it 
exists. 


Mss Bryvdenss Buty) aS5miyOUn SAY, extnerea May, bewdit ficulties, tor 
the person or body making the regulation to find out who is actually 
affected and to notify those people. The general publication or 
cataloguing would cover that problem. 


With regard to the more philosophical guestion of notice and 
comment and how widespread it should be, we are all aware of the 
problems of the sheer volume and wide variety of regulations coming 
out and whether you do need specialized legislation for notice and 
comment in certain circumstances, rather than general notice and 
comment. You brought forward some of the problems there. 


As thei need for! consultation grows, is. there/;not.a danger that 
civ ile servants mayenoteconsult) thernight} persons 


L220 Ye 


Hon. /Mr. *«McRuer:) «Thateds-itrueswith any legislation... Those 
responsible, say, the members of athe scabinet;,--may..not .consult. .the 
persons who are going to be affected by it. My own view is we have a 
pretty good civil service. They are much more likely to know the 
people that are going to be affected by it because they run the 
departments. The civil service affecting labour, say, will know who 


LZ 


is going to be affected (by sei te bettcreythaneecmMajOrplcy le tne 
Legislature would, before passing a section in the act regarding 
this matter. They have left it to regulations. 


Mind you ie*feel there), arewiar- (root many, “requiations.470u 
people have to do your business in the Legislature and say this is 
not a matter--We have to have a section in the act. I criticized 
that in my report. I gave some illustrations of matters that were 
left for regulations and I said, in conclusion, the Legislature was 
not too sure what they were doing so they were going to the 
Lieutenant Governor in Council. 


Ms. "Bryden? *I--could ‘not Vagrees with syou, more,e Min. OMcRucr. “i 
think *the "opposition “certainly >has*=trieda@ito hime ithe oneguilatony 
power, especially in clauses such as the minister may do anything 
that is not provided by this act that appears to be relevant to the 
acc (or somethingeto that¥sore. 


Hon. Mr. McRuer: ©There arei@a= qreateimany, things, that veare 
just taking up time of the Legislature. They would not know the 
Subject matter in detail the way, take for example, steamfitters and 
boilermakers would. How many in the Legislature know what pressure 
there should be in a pipe two inches in diameter? That is an extreme 
case, but there are procedural matters that are--The best example of 
that is the “rules for practice of @the ‘Supreme sCourt.. “That is va 
delegated legislative power. When I was first on the court, they did 
not even have to be filed. You had to look some other place to find 
the rules for practice that now come under the Regulations Act. 


Ms. Bryden: When you suggest the notice and comment should 
be part of each individual act, you do, I gather, recognize there 
are some areas where notice and comment would be particularly useful 
in preventing costly mistakes or bringing in expertise the civil 
service may not be aware of or may not have consulted and that 
notice and comment is perhaps not only more necessary but would be 
advantageous in the regulatory process. 


Hon. Mr. “McRuer: "1 think = when, Chee bitietis ‘qoing= through, 
it is up to the Legislature to determine what should be left to 
regulations and what should bein the bili, do not, think I can vbe 
general aoour tnat. 


Ms. Bryden: We are now in the process of amending» ‘the 
Planning Act. We are bringing in a new Planning Act which is going 
to impose on municipalitiess a notice and comment procedure for 
bylaws either changing the official plan or changing zoning bylaws. 
This iS going to be written into the legislation. It seems to me 
this is an example in which the province is imposing on the 
municipalities what it itself should be following with regard to 
certain areas that affect a great number of the public. 


Hon. Mr. McRuer: That is a very good example. The 
Legislature is deciding, and properly so, that this affects so many 
people that before action is taken there should be an opportunity 
for those who will be affected to speak. I remember appearing once 
myself “before “a> planning ‘board®#as "to whaty ito awase sproposedssto 
establish in the area. I do not know if it had very*much effect; but 
it was an interest of ‘mine; not ‘mine personally,” ibut® my family was 
interested. 


wha) 


the «principle. o£ conterring notice and comment by statute is 
well established, but I am completely against an omnibus act, or 
applying in a broad way in Ontario law the American principle put 
forward by tne professors. I think tc LSSeCOntrary. to the 
parliamentary system. 


Ms. Bryden: Another example that indicates new situations 
that are coming before the Legislature is the question of regulating 
the use of word processors which are known as VDTs, video display 
terminals. This is revolutionizing the whole office operations of 
governments and the public generally. 


There waS a bill before the Legislature last week requiring a 
whole lot of regulations for the working conditions of VDT operators 
and the installation of the machines so there iS adequate shielding 
from radiation. This seems to be another example where there should 
definitely be mandatory notice and comment because I would think 
every .person, engaged. “in san office iclerical “operation. which» uses 
these machines is affected and, of course, every employer that 
installs these is affected. It affects both employment standards and 
occupational health and safety, so it goes beyond the Occupational 
Health and Safety Act. 


11:30 a.m. 


That might be an example where you would have to amend several 
statutes to require notice and comment. 


Hones Mr. seMCRUCE Sei nace  lom caaiactel ss Olam .eGislaulonie wich 
respect to the ‘particular matter. I am “Eamiliar *neither™ witm the 
process nor what you are talking about. 


Ms. Bryden: The term "video display terminals" just sounds 
lethal. That. 18 the term that 1s “being used for this probien. 
Anyway, I am Stire | that. .you= would *consider™it-"one ‘Chats mightebe 
considered for specialized notice and comment. 


Hon. Mr.- McRuer:-"it “might? #be that yourtwant®,.a'oboardy «not 
merely the minister; it may be they want hearings, and so on, before 
the regulation is passed. I do not know. Some of these things are so 
broag in “their "atiect**tnac=syoue want ‘a publicochearing) properly 
advertised, and so on, before you proceed with it. That has been 
adopted in many cases. 





In fact, our own commission felt there are a lot of processes 
of government that were not giving sufficient attention to the e1vil 
rights of the individual. It was a very broad reference to consider 
all the laws of Ontario. 


On the function of public hearings, you may have a hearing by 
a committee of the Legislature before the act goes through. It may 
be a special committee. It may be referred to a committee to sit 


between sessions. 


Ms:) Bryden: LL migntesscy. pschoace Chewe particular” “bill, -iwhicnh 
was a private members' bill, was defeated mainly by Progressive 
Conservative members, SO we have a vacuum in tne legislation there 
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at the moment. Perhaps a standing or select committee snould 
consider ,this.. I, hope. there .will besa moves. tonsappoint s.suchiaa 
committee from the Conservative side. As I say, they defeated the 
DLEL. 


I just have one final topic that I wanted to probe a little 
bit, and that is the problem of amendments when you do have notice 
and comment, whether you would have to go through the whole process 
again for every amendment or whether you can classify amendments as 
Ma jOreor =minore. 


The proposal I have heard put forward is that amendments could 
be made without the notice and comment procedure, but that after 
they are gazetted as having been passed, there could be a 30-day 
period. in. -whichs -elther. .the,.minister, Couldg@ereter, theme to. wa 
legislative committee or an advisory board, or in which 20 members 
of the Legislature standing or making a petition could refer them 
for some further hearings before they become effective. 


That would mean that if this does not occur any amendment 
would automatically ugosinto, eLfect (on DpubEICaCron. seiascnink peuat ms 
the part of Bill 110 that was referred to earlier, that amendments 
would be filed with the advisory committee on occupational health 
and safety, but that they would go into effect immediately on 
filings lt does (create .an. opportunity Eoredelaying, lf. there sis 
concern about an amendment. 


Hon. Mr. McRuer: That would not arise under my suggestion. 
If you are going to have notice and comment, I think you have to 
have it for the amendments as well because parts of the language 
used in conferring the regulator power take in the health and 
welfare act. 


The regulatory power includes power to define any words used 
in mohenmsacter which Sane, not. Specifically —deLtined.msOumsCOULG. Dy 
Changing all the words in the act, be taking it to absurd lengths. I 
am concerned with the power, not with how it is carried out. 


When you are amending an act, you intend to amend it, to 
change it in some way that is to be effective law. If you think it 
is necessary before you delegate the power to make effective law, I 
think any change should be by the same process. I think what we have 
lost» Sight ‘of? is) that) it-.is. not..the .regulations™ passed. by. the 
Minister, nor the regulations passed by the Lieutenant Governor in 
Council we are talking about; we are talking about all subdelegated 
legislative power. 


I am drawing on my recollection of what the law was 14 or 15 
years ago and the problems that arise with it. Everything changes. 
inere are, boards allover, the country that ware cequlvating, py Law, 
our lives. You have to have exemptions a mile long if you are going 
to, have a. general act. .There must. be notice and comment betore. a 
regulatory power is exercised. 


AS you have had to ao with the act we have just been 
discussing, you will have to revamp the delegation of the power by 
introducing vanother sbill~ That. 1s quite proper. Get os veerignemin the 
rate place, if you can, but you cannot always be right in the first 
place. 


LS 


BI AD: -Seeatic 


LawWant..to8 te bl. svoumsiOn san example. i aihad--when .-L«was.on: the 
bench. The Legislature had provided that an adopted child should 
haveswal 1]. sthermrights. Oimamcnildsbornmunder, lawful «wedlock. A Case 
came before me where the adoptive mother was dying. She had a very 
large estate which was in trust. She did not have control over it, 
but it was in trust for her children and she wanted a declaration as 
to whether the act applied to her adopted child who had been adopted 
years before the act came into force. I held that it did apply and 
Ene child wassas..7t)0Orheaah LaWwLulewealocke, ALustLgue. Iheretwassno 
contest; all heirs agreed. 


But another case came up very shortly after where there was a 
contest. It was the same, thing.» A» child jwas, adopted, -before ~themact 
came into force. Tne Court of Appeal held the act did not apply and 
the adopted child .ot nothing.” They went, onto “the. Supreme -Court. 
They supported the decision of the Court of Appeal. “There was 
nothing the Legislature could do to help those children. But during 
the very next session, they promptly said the act shall be 
retroactive and apply to an adopted child no matter when he or she 
is. adopted. They followed my decision, which I felt that is. what 
they meant. 


There waS an act that had gone through and nobody thought 
about. it ssnaturally ..UNnta Lei tedote intosithe, counts. «lt eis Che. same 
way with the regulations. Some of them get into the courts. I nad to 
deal with a regulation as to who was a peach grower. The regulation 
had defined--I have forgotten the details of it now--but at any 
rate, if you construed it that a man who had one peach tree in his 
back yard waS a peach grower, ne was contravening the regulation if 
he gave a basket of peaches to his neighbour. I reduced it to that 
absurdity and held the regulation did not apply. 


The legislative process we have is a good one. We have 
inherited it from England and we have lived with it now for as long 
as we have been under English rule. They have lived with it in 
Australia, they have lived with it in New Zealand and I think we 
will stick with .t.as ilt“is+) If the Tegisiature™wants «to! give, Let 
us say, notice and comment, say SO and to what extent. 


Ms. Bryden: Yes. I agree amendments should-- 


Mr. “Chairman]= “Ms. “Sryden, ~1vi deomight “interrupts, you,» swe 
will move on to Mr. Kerrio, who had a question. 


Ms. Bryden: Yes. I just had one final comment to make on 
what Mr. McRuer had just said. 


What I wasS more concerned about, Mr. McRuer, was that where 
you do give notice and comment in the legislation, there is the 
charge that there will be great delays 1f, asa result of,/the 
comment, the initial regulation is amended substantially before it 
is adopted. This is the problem we are wrestling with on delay in 
that sense. I certainly agree with your other comments on regulatory 


power. 
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Hon. Mr. McRuer: I just could not hear you very well. 


Ms. _Bryden: I was concerned aS to whether, when you do 
have notice jJand comment, what you should ‘do if, "as a result of 
notice and comment there is a substantial change in the regulation 
proposed. Do you then have to go through the whole procedure again 
Or is there some way of short-circuiting that? 


Hon. Mr. McRuer: There may be different situations with 
regard to the different subject matters. You solve it, normally, in 
reference to the departmental health and safety act. For the 
Purposes of that act, where there may be a trivial amendment, but it 
is necessary because there is some decision of the court about the 
regulation, you could probably delegate that by doing a power of 
amendment. 


If it had gone through publication already, of what affects 
the principal, the regulating body may give such publicity as it 
deems necessary in the particular circumstances. That is just off 
thes top. eof mya nead==1 «do not, know... [tes thesmidea. thatmyoumcoula 
delegate the notice and comment to the regulating body. 


Mr KerpmlosemWe certainly” are Monrtunactem@etOmsDes same icc 
discuss these matters with the former chief justice. I feel very 
privileged because we are not often given this kind of forum. 


Hon. dir. asMcRuer:, (i. am, the. One sthat) lsmeoriy: legeaimtrorm pe 
here. 


Mr. Kerrio: I wondered if you may help us in this regard; 
you have touched on it. Maybe you dealt with it when I was drawn 
away from the chamber here. We often hear the phrase among lay 
people that ignorance of the law or a regulation is not a good 
defence. I agree that in many instances that is true. You have 
pointed out there are often cases where people are not aware because 
of the circumstance of how regulations are drafted and where they 
are hidden. 


With the patriation of the constitution, is there going to be 
a change in what is reguired of legislative bodies to give more 
adeguate notice in order for the law to be upheld when it is tested? 
Might we be wise aS a committee to look into whether that is going 
to change in’ any way)-the ‘drafting andmsetting .upeon regulatrons: so 
they can be enforced without going to many courts to prove the 
validity of some of them? 


li50aan ml. 


Hon... Mr. McRuer?t 5 can Qive’ *no "Eorecast Voresthemresults 20L 
the Charter of Rights transfer of power to the courts. I just’ wish’ 1 
was 40 years younger. I would have a wonderful time. You are talking 
right) sdownjpamys alley. einewimy. second report, on civil laeriones, 1 
recommended against a charter of rights in the constitution for the 
very reason many have argued; there is going to be a transfer of 
power to the courts away from the legislature. 


ig 


I do not Know how these things will be construed at all. 
Thank goodness, I do not have any responsiblilty for it. The only 
thing I can say is I have responsiblilty for recommending we do not 
have a charter of rights embedded in the constitution. 


ure eKRErrio: Iscan appreciatejiwhy cyou thave said shat. aThank 
you, very much. 


; Mra sMacTavish: I “nave “one spoint.s Lt nas been ~touched “pon 
ied. £6ingesiway, and Ll would Likes to. Dring) Lt ehignit) ouUcC oMmto= tne 
open. Mit You. would. Care.) sto ) conment,.© MraeMcRuer, He thinkarthe 
committee would be delighted to have it on the record. 


The suggestion has been made that when a bill is introduced 
into the Legislature that contains power to make regulations, that 
SECtioh™ Or the “bill” shoula™ automatically i stang@ referred to, this 
committee for study and report back to the House to see whether or 
not the powers asked for the delegations are necessary or advisable. 


The person who is designing the bill is probably anxious to 
get all the’ delegated power’ “he ~‘can “in ®order’ tov=‘cover’s all 
eventualities in the future. Some he may forsee, many he may not 
forsee, but he wants to be sure he can make a regulation on a given 
subject if he needs to some time down the road. 


That suggestion has been made, and it raises obvious 
difficulties, timewise, with regard to the business of the House. A 
bid mole thacresort, wouldmprobably be -*given=toe anothers-commitctec* ito 
deal with. So we will have one section to this committee, the 
balancewmor the bill to another ‘committee, and the time factor 
becomes pretty important, among others. It is hard to see how it 
would work in a practical way. 


Perhaps the clause referred to this committee probably could 
be discussed just as well in the standing committee to which the 
entire bill is referred,and could be reported back to the House with 
Or without a memo. Would you care to comment on that suggestion? 


Hon. Mr. McRuers The idea would be’ that ‘this committee 
should sit in appeal on the work of tne cabinet committee. The 
Cabinet has decided this is a matter where there are certain aspects 
of the bill, say, it is a bill with respect to the highways, certain 
aspects of the regulatory power that may be guestionable, and they 
may be referred to this committee. This committee iS an ex post 
facto committee, but the idea is that it would be a committee that 
would consider the reference of the regulatory power to _ the 
regulatory body, the Lieutenant Governor in Council. 


All I can say off the top of my head is that it appears to me 
to be a process that would probably give this committee more work. I 
Cannot see that they would accomplish any good purpose, except 
possibly make the legislative process more artTreieultil l-thinkvittcan 
prolong it. Any matter that is aifficult ‘can “be referred 10 a 
committee of the Legislature, and to have any standing rule that all 
regulatory powers come to this committee before they are enacted 
would create--I think the legislative process is agifizvecult.- enough 


now without adding to it. 
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Mres (Chairman: sThank.. vou,. «Mr a. MCkKUGr. BOnw Denali. ot — the 
committee, we would like to thank you for coming hnere thisS morning. 
Indeede#sSir, dtastseourn pleasure .and.wesare Tlatteread sthat. your were 
able to attend before us. We appreciate your comments and will 
undoubtedly take them into account in reaching our final decision. 
Again, thank you very much. 


Hon. Mr. McRuer : Thank you, Mr. Chairman. I am very 
pleased to have had a share in the legislative process. I am still 
interested in it. 


Mr. Chairman: Before committee members leave, we have a 
few “procedural “matters “to ‘discuss “very "brierly. i .ecemecd.. a 
complaint from Mr. Van Horne this week that we seem to be meeting 
every week for a fairly short period of time rather than every few 
weeks for a rather lengthy period of time. My response to Mr. Van 
Horne, @althoughs Io promisedahim, I would+sbring jit. up, here withwocher 
committee members, was that with this particular subject we have 
been scheduling witnesses as the witnesses were available to appear 
before the committee. While I appreciate his concern, and indeed in 
the future maybe that is how this committee should operate, I think 
that we have been operating as best we can with what we have had to 
work with in the timetable before us. 


12 noon 


If the committee members. feel differently, this iS your 
committee, not mine. I am merely the chairman and I am at your 
disposal. 


Mrs REL riOss TLE =] “Ccouldseaspeak a .coO  ‘thaty. Mr Coal rman aes 
appreciate that the arrangements in the past have been such that we 
have accommodated people as to when they could appear before the 
committee. I do think the other option has some validity if you 
would want to consider that we could have a meeting that would take 
a little longer and that we not have meetings as often. 


a7 would sleave that to you, 9Mrc. “Chalruman.se,OU =mught, cOnciacr 
that as an option and just govern this committee accordingly. If we 
could meet every second week or so and tidy up, unless we had 
someone appearing, I think that would be in the best interests of 
the committee. 


Mr. Barlow: I think there were one or two meetings that 
were postponed or cancelled because there just did not seem to be 
enough business to warrant them in the early going of this session. 
Probably in the future, aS Mr. Kerrio says, it would be a good idea 
to operate that way. 


With/iwitnesses mit sis)rather .ditficult) to, predict. now ong it 
is going to take. One witness might take two hours and the next one 
20 minutes. It just depends on the guestioning that is prompted by 
the witness. 


How long a witness iS going to take is not something that 
certainly you, as chairman, or anybody, could predict. We have two 
of them packed “in and, all "of “a sudden, jenee firsectwone —Lakes. two 
hours and then either the second one is not going to have a fair 
hearing Or will be coming back. 


iS 


ie is Someciing thateo we ~prettymocrricuit. «Certainly for smy 
sake I would leave it up to your good judgement to treat us right. 


Mie chairman: (We .dow have. “Mra Eqlington, «who, (2s ~chier 
counsel co the qeewers Senate-House of Commons committee on 
regulations, able to attend on June 24. He cannot come next Thursday 
buteesnes-can come ithe following Thursday. Lf that @rs all righo with 
committee members, we will schedule him in in that time slot. 


Moneebovoenca tS eele spossiplem that ther ememay a bc aid spring 
session winaup at that time and that the House might be sitting in 
the morning on that day? Can you ask him to come on the basis that 
we might have to cancel it at the beginning of the week or whenever 
the House schedule appears? 


Mi wee cCpoLomans. Certainly, I) (thinks we COULds Leave Char 
relatively open. The clerk has been talking to Mr. Eglington anda I 
am sure we could reach a decision early in that week. I think that 
is a very good comment. 


Professor Mundell still has not recovered sufficiently to 
allow us to talk to him and certainly we do not want to press him or 
prodShimngsineoseaction. 


We have not proceeded all that far with respect to a possible 
trip to Washington. I think Mr. Eglington and that committee has 
indeed gone to Washington and talked to US legislators and some of 
what he has to say may have some bearing on what our thoughts are in 
that regard. 


I have asked Mr. MacTavish to try to get a draft report on the 
first four months of this year available as soon as possible. If it 
is possible to discuss that on June 24, we will do that as well. 


Hon. Mr. McRuer: I was talking to Mr. Mundell last night 
on the telephone and he seems to be pretty well recovered. He said 
he waS going to get in touch with Mr. MacTavish. He sounded 
surprisingly well. He was probably pretty sick, but he says he has 
made a very good recovery. I would say, from talking to him, that he 
would be able to attend before very long. 


Mr. Chairman: Thank you, Mr. McRuer. We will have Mr. 
MacTavish contact Professor Mundell and arrange LOL whenever Lees 
most convenient for him, either next week or June 24, if indeed we 


are able to sit on June 24. 


That is really all I have. If no one else haS any matters, we 
will adjourn until either June 17 or June 24. 


The committee adjourned at 12:06 p.m. 
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